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Rule-Making Function Involves Continuous Study 


The need for judicial rule-making no longer 
calls for argument. The principle has no real 
competitor. Its universal acceptance and im- 
plementation depends only on the desire of law- 
yers to make litigation less speculative and less 
costly. Some years ago progressive state bars 
fought for and obtained laws which permitted 
their supreme courts to regulate procedure. But 
delegation of the rule-making power was not in 
itself enough. The profession had to demonstrate 
a continuing interest in reform and the willingness 
and capacity to perform most of the work for 
the supreme court. That principle also is now 
beyond debate. The means for utilizing rule- 
making power is understood and is available in 
every state. 

Beyond the making of rules there now looms 
a real need for ascertaining how rules operate. 
Again the federal system affords an example. 
Regulation of procedure implies necessarily a 
continuing power and duty. If there were ever 
a perfect code it would nevertheless require 
changes from time to time. This means that 
the operation of the rules must be closely and 
responsibly observed. And here, most emphati- 
cally, it is obvious that the supreme court must 
be assisted by a specific agency. 

All this was foreseen by the rules committee 
created by the United States supreme court. It 
was recommended that the court should create 
a committee for observation and revision. The 
recommendation was ignored. 

Convinced of the need for continuing study, 
Attorney General Cummings provided the agency 
within the department of justice and assigned 
special assistant Alexander Holtzoff as compiler 
of all district court rulings and interpretations of 
the new rules. Beginning with the issue of Octo- 
ber, 1938, the American Bar Association Journal 
has published the contents of the various bulletins 
issued by the department, which, in the Septem- 
ber 1939 number, include bulletin thirty-nine. 

Here we have the very significant beginning 
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of what may be considered a responsible—perhaps 
a scientific—exercise of rule-making authority. A 
very few years without this means would result in 
a chaotic state of affairs with rules which mean 
one thing in some districts, and something else 
in others. Perhaps the best rules would be the 
ones to suffer most. 

Two statements should be verifiable; that court 
rulings on rules constitute an important kind of 
law, and, in the federal system especially it would 
be futile to rely upon appellate branches for a 
coordination of rulings. In the course of years 
certain rules would be authoritatively interpreted, 
often at the expense of litigants and of justice, 
and yet remain variant in the ten circuits. There 
would be many more variations in local inter- 
pretation of rules not featured in appeals. 

It must be assumed that, under the new ad- 
ministrative law, the work that has been done 
by Alexander Holtzoff will be continued and ex- 
panded in the administrative system of the ju- 
dicial department. The ideal would appear to be 
the making of an official rules committee out of 
the present group superintended by Holtzoff. This 
might imply an advisory committee of practition- 
ers and professors expert in procedure. There 
would then exist the machinery for recommending 
to the supreme court new rules and amendments 
of rules. Finally the principle and theory of 
judicial rule-making would be fully developed. 

It may be conceded that the circuit judicial 
conferences will accomplish something in respect 
to interpreting rules, but they can deal only with 
problems arising in the separate circuits, and 
cannot muster the authority which would exist 
in. a national supreme court bureau devoted to 
observance of the operation of rules and the ne- 
cessity for uniform interpretation. And the 
conferences will have their time filled with admin- 
istrative problems. 

It is clear that the federal system requires 
more machinery for the complete and successful 
exercise of rule-making power than the state sys- 
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tems. But, on a smaller scale, the same situation 
will prevail in all states that move toward a 
perfected modern practice. Much aid will be 
afforded by the text of the federal rules and the 
interpretations placed on them, and still it appears 
obvious that similar scrutiny of procedure and 
practice is needed for the states. There should 
be in each state an order requiring the reporting 
and publishing of all trial court rulings, and an 
annual consideration of means to make and keep 
procedure and practice uniform. In this work 
judicial councils may develop a continuing service. 
And if the states profit as they should from the 
federal circuit conferences they must have similar 
conferences of trial and appellate judges at least 
once a year. Like the federal circuit conferences 
they will find the administrative field one which 
calls for continuing study, and here again, the 
judicial councils may assist. 

In a number of states the judicial councils find 
their chief work and largest expense in the gath- 
ering and collating of court statistics. That 
work is fundamental in any self-respecting ju- 
dicial system, but it should be an integral part 
of the system. It is largely clerical. The judicial 
councils can most assist when this clerical work 
is performed by an agency of the supreme court 
and the councils employ the facts so obtained in 
the formulation of policies of administration and 
rule-making. 

Fortunately we have here the example of the 
Pennsylvania supreme court and its rules com- 
mittee. Some details are presented in the review 
of judicial council reports in this number of the 
broad field occupied by the committee and the 
supreme court in Pennsylvania. It is significant 
that the first rule adopted by the court was one 
directed to a serious defect in administration. 
Shortly after the legislature enacted the court 
drafted rule-making bill the rule was adopted re- 
quiring monthly reports of all cases tried and 
not decided for thirty days, and requiring reasons 
for the failure to render decision in all cases 
tried and not decided for ninety days. Under 
this rule, and the data so made available, the 
supreme court published damaging facts and 
speedily worked a great reformation. Chief Jus- 
tice Kephart will be long remembered for his 
leadership in a renascence of judicial administra- 
tion. There is room for many more supreme 


courts to achieve renown in properly discharging 
the responsibilities for which they exist. 





Essential Powers of Trial Judges 


“Here’s a new suggestion and may be a good 
one. In trials to the court why not require the 
trial judge to make findings of fact within three 
days after completion of the trial. The trial 
judge also to answer not to exceed ten special 
questions from each side, which must be sub- 
mitted at the end of the testimony. Then allow 
attorneys to submit briefs and conclusions of 
law based on the findings. What does this do? 
Compels the trial judge to first decide facts; 
then to determine legal conclusions which fol- 
low.” 

The foregoing statement is not to be credited 
to a practitioner, but to Judge Grover Pierpont, 
of the eighteenth judicial district, Kansas, writ- 
ing for the Kansas State Bar Association Jour- 
nal (8:157). 

Could it not be held that a fundamental right 
of litigants is to have a separate finding of facts, 
in jury trials to encourage responsibility on the 
part of both jury and judge; and in non-jury 
trials to separate the two functions inherent in 
determining rights? In jury trials we have com- 
monly ignored this right, apparently for the pur- 
pose of making juries irresponsible. The irre- 
sponsibility of the individual juror is probably 
essential, but collective responsibility should exist 
and be encouraged. 

Judge Pierpont’s proposal as it stands would 
certainly go far to persuade unsuccessful counsel 
and clients that the court has dealt with the case 
in a logical manner. Three days might be in- 
sufficient for a study of the transcript, but this 
is a detail easily arranged. Should there not also 
be a limit of time for the submission of briefs? 

A large issue is involved in this suggestion: 
Why should not Judge Pierpont, or any other 
trial judge, give the proposal a trial. The point 
is that our courts have implied, inherent and 
exclusive power over certain functions. A first 
impression, if favorable to the proposal, is likely 
to result in the drafting of an amendment to the 
code of civil procedure, or a request for a rule 
from the supreme court. It is submitted that 
there is nothing in the proposal that involves 
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authority not possessed by trial judges. This is 
said with the understanding that if the legisla- 
ture should adopt rules compelling trial judges 
to follow the proposed practice, the judges could 
consistently refuse to obey. 

This postscript to Judge Pierpont’s proposal 
may be more provocative of criticism than the 
proposal itself. 

It is time that experiments were under way 


for making trials more certain and more deserv- 
ing of confidence. It is not too early to raise 
issues and get final decisions as to what judges 
can do within implied powers. They have too long 
been trained to subservience. More and more 
the words of A. Lawrence Lowell are being 
quoted, to the effect that the duty of the judge 
is to administer justice, not merely to sit and 
see justice float by. 


Organization of Probate Courts and Qualifications of 
Probate Judges 


By THomas EpcGAr ATKINSON* 


For many years attention has been devoted to 
the betterment of criminal and ordinary civil 
law administration. While litigation in these 
fields is probably less 
apt to touch the affairs 
of the average person 
than do probate pro- 
ceedings, compara- 
tively little has been 
said or done looking 
toward improvements 
in the administration 
of estates under sup- 
ervision of our pro- 
bate courts.1 True, in 
several states there 
have been recent re- 
visions of probate 
codes and some accom- 
panying literature, principally dealing with prob- 
lems under local statutes. In the last year or 
two, the activities of the Probate Division of 
the Section on Real Property, Probate and Trust 
Law of the American Bar Association indicate 
that a start is being made to study probate prob- 


Prof. Atkinson 





*Professor of Law, University of Missouri; 
Author, Atkinson on Wills; Coeditor, Mechem 
and Atkinson Cases on Wills and Administration. 

"By way of example, see Willoughby, “Prin- 
ciples of Judicial Administration” (1929), a work 
which deals rather fully with court organization 
and the functions of officers and agencies of law 
administration. It devotes only a few lines (p. 245) 
to probate courts, and then principally to minimize 
their relative unimportance in the judicial scheme. 





lems from a comparative and general point of 
view. However, there has been no extensive 
popular protest concerning the workings of the 
probate courts and no widespread movement by 
the legal profession for reform thereof. 

This is certainly not because our probate law 
and its administration are generally satisfactory. 
Except in a very few states where the situation 
is reasonably good, no one can deny that the 
settlement of decedents’ estates involves too 
much delay, expense and uncertainty. The pub- 
lic’s consciousness of this general situation is 
shown by frequent cases involving ill-advised at- 
tempts to avoid official administration by extra- 
legal or illegal means. Our inactivity in meet- 
ing the problem is due largely to the lack of lay 
pressure to remedy the situation, and this in 
turn is because the burdens of a faulty system 
usually fall on individuals who are receiving 
gratuities from decedents, and for the additional 
reason that the evils do not have spectacular 
manifestations as, for instance, in the field of 
criminal law. Nevertheless the problem is a 
real one and the legal profession should take 
steps to solve it before we are again embarrassed 
by the rising voice of the public. 

As in other fields of law administration there 
are problems of court organization and personnel 
on the one hand, and questions of substantive 
law and procedure on the other. If real prog- 
ress is to be made, attention must be paid to 
booth. However, the immediate discussion must 
be limited, and hence will be confined to the 
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former as somewhat the more basic of the two 
sets of problems. 

Sixty or seventy years ago a typical state court 
system consisted of: a supreme court of sev- 
eral members; trial courts, each with one judge 
serving a district or circuit comprising several 
counties; a court and judge of probate for each 
county; and one or more justices of the peace 
for every township. Of course there were devia- 
tions from this outline especially in the older 
states, and also local peculiarities in the more 
populous portions of the individual states, but 
these are unimportant for present purposes. The 
judges of the supreme courts and of the ordinary 
trial courts were usually required by law to be 
members of the bar, or, if not, laymen were 
seldom selected for these offices. The district 
or circuit judges could doubtless have performed 
probate duties but there was the feeling that 
there should be a probate court in each county 
available to citizens at all times. Probate work 
was predominately administrative in character 
and true litigation arose comparatively seldom, 
at least in the first instance. For this reason, 
and due also to considerations of economy, scar- 
city of lawyers in sparsely populated counties, 
and the democratic ideal, probate judges were 
not usually required to be members of the bar, 
and their salaries were usually smaller and their 
terms of office commonly shorter than those of 
the trial judges. The position of the probate 
courts in the judicial hierarchy was indeed a 
curious one. Vested with the combined powers 
of the English ecclesiastical courts to probate 
wills and grant letters of administration, and of 
the Court of Chancery to administer estates, they 
were generally declared to be courts of record 
and in this respect the equal of the supreme 
and ordinary trial courts. However, review of 
probate court orders and decrees was by trial de 
novo in the distict or circuit court, just as in 
case of appeals from the judgments of justices 
of the peace. This badge of inferiority was 
doubtless due to the fact that a high standard 
of judicial competence was not expected in view 
of the low requirements for office, short tenure 
and small emoluments of probate judges. 

Strangely enough, this picture remains gen- 
erally typical of the organization and personnel 
of our probate courts. Some jurislictions have 
added membership in the bar as a requirement 
for the office of probate judge, and even else- 
where there are undoubtedly more lawyers elected 


plex and perplexing nature. 


thereto than before. However, in most states 
probate judges are still not required to be lawyers 
and here, except in larger centers, it is as com- 
man for laymen as for lawyers to serve. There 
are commonly lower age or residence require- 
ments, shorter terms and lower salaries than for 
judges of the ordinary trial courts. In Con- 
necticut where the judges of the supreme and 
superior courts are appointed, probate judges are 
elected.2, Appeal to the ordinary trial courts 
with trial de novo remains the ordinary method 
of review of the determinations of probate 
courts. 
Changes in Conditions 


In spite of relatively little alteration in the 
organization of probate courts and in the quali- 
fications required for probate judges, the perti- 
nent conditions have undergone marked changes. 
While it is still desirable that probate courts 
should be close at hand, improved transportation 
and communication facilities make a given dis- 
tance much less material than formerly. The 
amount of property passing through administra- 
tion has greatly increased in the last half cen- 
tury. Due to changes in the financial structure, 
property rights are frequently of a more com- 
To cite a single 
example of this, personal representatives and 
courts of probate are often confronted with 
problems of exercise, sale or lapse of rights at- 
tached to corporate stock owned by decedents.* 
In addition, the jurisdiction of probate courts 
has increased. Almost everywhere they pass on 
claims against the estate and construe wills in 
ordering distribution. In many states probate 
courts assign or distribute realty, and of late 
some of them have been given general equitable 
powers, jurisdiction to. administer testamentary 
trusts, and some authority over claims in favor 
of the estate. There has also been a broadening 
of jurisdiction in connection with the admin- 
istration of the estates of minors and incom- 
petents. In addition, there have been many 
developments along sociological and psychiatrical 
lines which are relevant to the supervision of 
juvenile delinquents and to the commitments of 


*In this state there are 115 probate districts, each 
with a judge of probate, but only eight counties. 
These judges are not required to be lawyers, and 
usually are not. See Smith, “Some Comments on 
the District Probate System,” 7 Conn. Bar. Journ. 
56. 

"See, for example, Matter of McCafferty (1933) 
147 Misc. 179, 264 N. Y. S. 38. 
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insane persons, matters now commonly within the 
jurisdiction of probate courts. Finally, statutes 
often provide other miscellaneous duties for pro- 
bate judges calling for legal skill and administra- 
tive ability. 

Thus the present day activities of a probate 
judge call for: (1) efficiency in the administra- 
tive work of putting estates and other matters 
through to their conclusion, including firmness 
and tact in seeing that there is no delay in the 
process; (2) a broad knowledge of principles of 
general substantive law which may arise incident- 
ally in the course of administrations, comparable 
to the manifold questions which must be de- 
cided by a referee in bankruptcy; (3) familiarity 
and skill in matters of business, accounting and 
investments; (4) an intelligent, and preferably 
a scientific, viewpoint upon the sociological and 
psychiatrical problems which arise in juvenile and 
insanity cases. Indeed, the office calls for a 
modern Solomon. Except for skill in the ad- 
ministration of the jury technique, it demands 
all the qualifications of a judge of an ordinary 
trial court of record, and certain other capacities 
as well. 


Probate Judges Should Be Lawyers 


As may be suspected the burden of this paper 
is the thought—for which no originality is 
claimed —-that all probate judges should be 
lawyers. It is true that the incumbent’s admis- 
sion to the bar will not guarantee that his work 
will be enlightened or even satisfactory. It is 
likewise true that many probate judges who are 
laymen are rendering intelligent service. How- 
ever, the probabilities of effective performance 
of the duties of the office will be greatly in- 
creased if legal training is a prerequisite for the 
position. A cursory survey of these duties 
should be convincing as to this. 

Too many lay probate judges have a very 
faint concept of their functions. The writer 
once visited the probate court of a rural, though 
not sparsely populated, county. One of his 
missions was to ascertain the number of estates 
administered in proportion to the total number 
of deaths. The records of the court were not 
well kept, but finally the calculation was made, 
and the percentage of administrations was found 
to be surprisingliy high. The probate judge, who 
had served several terms, was very proud to 
learn this fact and remarked that upon taking 
office he had been advised by both lawyers and 


abstractors that every estate should be admin- 
istered. “I try to carry this out and very few 
of them get away from me, though some estates 
which I put through are not large enough to pay 
the court costs,” he said. Costs in this judis- 
diction amounted to about $25.00 for simple 
estates. Upon questioning him, he stated that 
some years before he had broken his leg, and 
being then unable to pursue his vocation as a 
farm real estate agent, he had been elected to 
the office through the kindness and sympathy of 
his friends. 


An Organization Adapted to Local Needs 


Many readers can cite instances of lay pro- 
bate judges who have a similar remarkable lack 
of appreciation concerning either strictly legal 
or broader social problems which confront them 
in office. A college education and a special 
course of training are now advocated as prere- 
quisites for the office of patrolman.‘ Surely 
there is nothing inappropriate or advanced in 
the requirement that only members of the bar 
should be eligible to act as probate judges. 

There is certainly no scarcity of lawyers at 
the present time, and our standards for admis- 
sion to the bar assure even better qualified ma- 
terial for the future. However, the position of 
probate judge should not be looked upon as a 
stepping-stone or stop-gap for neophytes. The 
duties of the office call not only for legal train- 
ing and ability but also considerable experience 
and maturity in the law and the general affairs 
of life. In other words, we should have the same 
general type of individual who serves as trial 
judge. The prestige of the office could then be 
raised by allowing appeals from probate court 
in the same manner and to the same tribunals as 
appeals from other courts of record. This is 
the practice in Massachusetts where probate 
judges have long been selected in the same man- 
ner as judges of the superior courts.” Our usual 
method and scope of appeal tends to cause both 
counsel and judges to give little consideration 
to disputed questions in probate court, for they 
realize that the final contest will come later. 

There are practical obstacles to be overcome 
in putting into universal effect the major premise 


‘See Brereton, “Police Training—Its Needs and 
Problems,” 26 Journ. Crim. Law 247; MacQuarrie, 
“San Jose State College Police School,” 26 Journ. 
Crim. Law 255. 

*Mass. Gen. Laws (1932) c. 215, sec. 9. 
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that all probate judges should be experienced 
attorneys at law. Economic considerations loom 
large in some localities. The volume of probate 
business in many counties does not warrant the 
full-time employment of a judge of suitable cal- 
iber. A part-time judge would be unsatisfactory. 
However, there are other solutions, and actual 
precedents for most of them. Which should be 
adopted in a given state depends upon local geo- 
graphic and economic conditions and upon ex- 
isting judicial systems and traditions. 


In California there is a trial court of record 
for each county known as the superior court, 
which has general criminal and civil jurisdiction, 
including probate matters. There is at least one 
superior court judge in each county and of course 
more in the centers of population.® This plan 
has the advantage of providing a single court of 
united law, equity and probate jurisdiction, and 
where there are several judges, the probate busi- 
ness can be specially assigned to one or more 
of them. Parenthetically it may be said that 
in any jurisdiction where counties are populous 
enough to require the services of two or moré 
probate judges, their work can be divided so 
that each many specialize in one or more of the 
branches of probate work. This is now done by 
voluntary arrangement in some urban districts. 


In a few states’? the ordinary courts of record 
have general jurisdiction over probate and the 
administration of estates, but certain designated 
orders can be made by the clerk of the court. 
The philosophy of this arrangement is doubtless 
to have contested and important matters de- 
cided by one learned in the law, and to permit 
routine tasks to be performed by the clerk. 
However, routine matters can be mishandled so 
as to produce serious consequences, and unless 
there is close supervision of all matters by the 


“Cal. Const. art. VI, secs. 5, 6, 23; Probate Code, 
sec. 301. See Estate of Walker (1911) 160 Cal. 
547, 117 P. 510. 


‘Iowa Code (1935) sec. 10763, 10764, 11819, 
11832-11834; Utah Const. art. VII, sec. 7; art. 
XXIV, sec. 9; Utah Rev. Stat. (1933) tits. 102-1-5, 
102-2-1. See also Virginia Code (1936) secs. 5247, 
5360, 5891, vesting power equally in clerk and 
judge of circuit court. In North Carolina the 
duties of probate judge have been transferred to 
the clerks of the superior courts. N. C. Code 
(1935) sec. 925. See also secs. 1, 938. 


*Tex. Const. art. 5, sec. 7; Tex. Stat. (Vernon 
1936) arts. 1884, 1907. 





judge, this plan does not seem altogether desir- 
able. 

In Texas ordinary trial courts of record are 
presided over by district judges, who are elected 
for four year terms and who must have prac- 
ticed law for at least four years. The probate 
business, however, is administered by county 
judges who are also given certain criminal and 
ordinary civil jurisdiction. County courts are 
courts of record; the judges are elected for two 
year terms and must be “well informed in the 
law of the State.”® However, this expression 
has been held to amount only to an admonition 
to the voters and not to require that the in- 
cumbent should have been admitted to the bar.!” 
A somewhat similar provision requiring that 
judges be “learned in the law” is usually con- 
strued to mean at least admission to the bar.!! 
With the change of but a few words in the 
Texas law, membership in the bar could be 
made a prerequisite for the office of county 
judge and, if desirable, this change might war- 
rant an increase in the general jurisdiction of 
the county courts. In South Dakota the county 
judges, who have probate as well as certain other 
jurisdiction, are required to be “learned in the 
law.””12 


Of late years it has frequently been proposed 
that, in the interest of economy and efficiency, 
two or more counties should be merged into 
one.'3 Citizens in the remote parts of the new 
counties could reach the county seat in less 
time and with less discomfort than people who 
lived in the far corners of the present counties 
at the period when these were formed. Ideally 
the plan has much to recommend it, and it 
would undoubtedly warrant the requirement, or 
at least the practice, that probate judges should 
be men of experience and legal training. Un- 
fortunately, however, local pride — particularly 


*Tex. Const. art. 5, secs. 15-17; Tex. Stat. (Ver- 
non 1936) art. 1949-1960, 3290. 


*Little v. State (1890) 75 Tex. 616, 12 S. W. 
965. 


“Jamieson v. Wiggin (1899) 12 S. D. 16, 80 
N. W. 137; State ex rel. Jack v. Schmahl (1914) 
125 Minn. 533, 147 N. W. 425. But see Heard v. 
Moore (1926) 154 Tenn. 566, 290 S. W. 15, 50 
A.L.R. 1152. 


#S. D. Const. art. V, sec. 25. 


i See Jamieson v. 
Wiggin, supra note 11. 


™See Askew, “Will Counties Merge?” 23 Nat. 
Mun. Rev. 520. 
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in the present county seat towns—will probably 
prevent the realization of this plan to any con- 
siderable extent. 

Where some parts of the state are thickly 
populated and others are not, it is possible to 
devise a court plan adaptable to the various local 
needs and hence not uniform throughout the 
state. This is done in Illinois!4 and New 
York,!5 where there are separate probate (or 
surrogate’s courts in the larger counties, while 
in the smaller ones the judges exercising probate 
powers have also certain civil and criminal juris- 
diction. Of course specialization of function is 
not possible in the smaller counties under this 
plan, but it should be possible to insist that all 
judges performing probate duties should be 
legally trained. 


Program for Improvement 


There is no single solution for securing bet- 
ter personnel among probate judges. Some states 
already require them to be lawyers. Here, and 
indeed in other jurisdictions also, they are some- 
times men of learning and general ability. Where 
not already existent, appropriate court organiza- 
tion should be perfected so that probate work can 
be done by legally trained judges. In states 
where the matter of qualifications of judges is 
dealt with by statute, the requirement should be 
enacted into law. In jurisdictions where mem- 
bership in the bar has not been a statutory or 
constitutional requirement for judicial office in 
general, more subtle means may be necessary, 
viz., the inculcation into the public mind of the 
idea that only experienced lawyers should be 
selected as probate judges. Regardless of the 
existence or the possibility of a legal require- 
ment of membership in the bar: for eligi- 
bility to office, the prestige of probate judges 
should be enhanced through longer terms, larger 
salaries and superior methods of selection. Any 
system of bar recommendation of candidates for 
judgeships should be extended to _ probate 
judges.'® Bar associations, national, state and 
local, should embark upon plans looking both 
toward favorable legislation and education of 
the public. As in case of other movements 
which the bar has initiated, the support of the 





“Ill. Rev. Stat. (1937) c. 37, sec. 299 et seq. 
*N. Y. Const. art. VI, sec. 13. 


*See Parke, “A Practical Check on Appointment 
of Judges,” 23 Journ. Am. Jud. Soc. 28. 


press and lay organizations should be enlisted. 
This is simply another case where the profes- 
sion’s recommendation will be in the interest of 
the public. Success of the movement will de- 
pend upon the public’s realization of that fact. 

Such a program cannot be put into effect over 
night. It will doubtless take years of vigorous 
and thoughtful effort in certain jurisdictions. 
Some temporary compromise should be accepted 
when the full result cannot be effected at once. 
As an example, in two states, it is provided that 
future probate judges must either be members 
of the bar or have already served as probate 
judges.17 Such measures will relieve much op- 
position from lay incumbents, and conceivably 
enlist their support and that of their friends. 
However, even this proposal is not assured of 
enactment. In Kansas, through the sponsorship 
of the Judicial Council, a new Probate Code 
has just gone into effect.'* It is a splendid piece 
of work, simplifying, coordinating and modern- 
izing the existing law. The jurisdiction of the 
probate court is increased, particularly with re- 
gard to the effect of the final decree upon the 
title of decedent’s land. The Judicial Council’s 
draft included a provision that only past probate 
judges and members of the bar, should be eli- 
gible to the office. This was stricken from the 
Code by the legislature.’° As a result the quali- 
fications for the office of probate judge are no 
higher in Kansas than for the position of justice 
of the peace, and the determinations of both 
officers are reviewable in the District Court upon 
appeal with trial de novo. Strikingly, however, 
the jurisdiction of justices of the peace is lim- 
ited to cases involving $300,°° while probate 
judges, with no higher qualifications and no 
longer terms, are deemed competent to settle mil- 
lion-dollar estates of lands and goods. This 
seriously jeopardizes the success of the new Code. 
The situation in Kansas is not unique. 
and have both enacted 
admirable Probate Codes and yet have failed 


Recently 


Florida! Minnesota?” 





"Ohio Code (Throckmorton, 1936) sec. 10501-1: 


Wis. Stat. (1937) sec. 25%.02. In Wisconsin, 
judges of probate in counties under 14,000 need 
not be attorneys. Idem. 

"See Kansas Judicial Council Bulletin, April 


1939, p. 12. 

“See Kansas Judicial Council Bulletin, Decem- 
ber 1938, p. 293, sec. 3. 

*”Kan. Gen. Stat. (19235) sec. 61-102. 
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to provide suitable qualifications for probate 
judges.2% 
In these states the battle for improved pro- 


™Fla. Gen. Laws 1933, c. 16103. 

*™Minn. Laws 1935, c. 72. 

“In both states the judges of the ordinary courts 
of record must be lawyers but there is no such 
provision for judges of probate. Fla. Const. art. 
5, secs. 3, 16, 17; Minn. Const. art. 6, secs. 6, 7. 


bate law administration is half won on paper; 
yet in actual results the workings of the courts 
may be little, if any, better than before. Every- 
where measures to secure better personnel should 
precede, or accompany improved probate pro- 
cedure. The latter, which invariably gives the 
probate court increased jurisdiction, powers and 
discretion, may be positively dangerous in the 
hands of lay judges. 


The Eligible List for Supreme Court Appointments 


Dean Wigmore’s article in the recent February 
number of this Journal concerning “a new way 
to nominate supreme court judges” has provoked 
more comment than 
most articles, presum- i Doge i) 
ably because of the re- 
cent clashes between 
the President and sen- 
ators. It is a very 
plausible suggestion 
that if all state bar as- 
sociations should carry 
two “eligible rolls of 
judicial honor,’ one 
having two favored 
names for the United 
States supreme court, 
the other four names 
recommended for appointment to fill vacancies 
in state supreme courts, that there would be an 
organization of public opinion that would enable 
executives to select conspicuous candidates and 
make it difficult for executives and senates alike 
to ignore public opinion based upon the expert 
opinion formed within the organized legal pro- 
fession. 

The plan is ideally simple. It meets a long 
recognized need for honoring worthy judges and 
lawyers. It could be set up in any state for a 
test as to state supreme court appointments. The 
theory is that the newspapers would not fail to 
inform the public. That seems to be assured. 

The author of this plan did not suggest the 
details of making the selections for the roll of 
judicial honor. The modes might differ in the 
states, but each would involve bar association 
responsibility. 





John H. Wigmore 


Two Questions Answered 

Mr. H. D. Henry, Denver, makes these in- 
quiries: 

“The first question is: What will prevent politi- 
cal considerations from entering into the nomina- 
tions by the bar associations? Could not a person 
desiring elevation to the bench, who was not 
properly qualified, by use of political maneuverings 
among the members of the bar associations procure 
the placing of himself upon the eligible list? My 
second question is: What will assure the publicity 
by the newspapers of the man generally acclaimed 
by the bar associations as being the best man for 
the job? Could not the newspapers among them- 
selves proclaim the name of one who was on a 
few of the eligible lists, but not the one who was 


most generally conceded to be the most eligible 
candidate ?” 


To these queries Dean Wigmore addressed the 
following reply: 


“My answer to your first question is: Since the 
nominations of eligible persons by the bar associa- 
tions will be made at a time when there is no 
vacancy, they will be treated largely as com- 
plimentary and there is little likelihood that there 
will be any political maneuvering. Furthermore, 
nothing can ever prevent some, though, being given 
to political considerations by any method whatso- 
ever. All that I would claim for my proposal is 
that it minimizes the probability of such considera- 
tions becoming dominant. 

“My answer to the second question, which asks, 
‘what will assure publicity by the newspapers’ 
is: That the method of the proposed kind, if it 
become orthodox among bar associations, would 
become news. Anything that becomes news from 
the journalist’s point of view is given full publicity, 
except, of course, by purely partisan journals. But 
dispatches sent by the Associated Press and the 
United Press receive impartial attention in all the 
leading newspapers in every state. There is no 
likelihood that any coterie of newspapers would 
care to suppress any particular name, especially 
as the dispatches announcing the choice of names 
would come from states all over the country, and 
any local bias in any newspaper would only affect 
the local treatment of that name. 

“Of course, one can never predict the operations 
of human nature. But it seems to me that the 
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proposal that I have made is calculated to minimize 
the operation of untoward motives.” 


Means for Implementing the Plan 
Mr. Lee Whitehall, Attica, Ind., suggests a 
means for securing bar opinion in making up the 
roll of judicial honor: 


“In order that the plan may not become a foot- 
ball for politics in the several bar associations, it 
is suggested that no one be placed on the eligible 
judicial honor roll save those who have been sug- 
gested to a board of managers, or a committee of 
representatives from each congressional district of 
the state, who vote thereon by secret ballot, and 
their suggestions, in turn, become nominees at a 
state meeting to be finally voted on by the bar 
group.” 


A strong feature of the proposal is that it 
involves no added expense to bar associations 
already spending all available revenue for bar 
projects. Hardly less important is the fact that 
members would take a great pleasure in con- 
sidering relative claims. The matter of partisan- 
ship would appear to be harmless in view of the 
fact that outstanding candidates would be ad- 
vanced from both parties (where there are two 
parties) and the executive and the senate may 
be presumed to act largely on partisan motives. 

Mr. Whitehall truly says that “such innova- 
tions and such plans are awakening the people to 
their sense of duty as individual units of the 
combined government of the people.” 


Bar Opinion Should Be Proffered 
Robert N. Wilkin, whose appointment to the 
circuit court of appeals sitting in Cleveland was 


announced after he wrote to Dean Wigmore, 
makes this comment: 


“Your ‘New Way to Nominate Supreme Court 
Judges’ (22, Journal, American Judicature Society, 
No. 5), is constructive and quite timely. It is a 
plan by which the best professional influence can 
be made effective. 

“Intensive study of the problem of judicial selec- 
tion during recent years has made it clear that 
neither the elective nor the appointive system, or 
any other mechanical process, can alone meet the 
need. Neither the general electorate nor the chief 
executive can be fully informed as to all proposed 
appointments. Both the electorate and the execu- 
tive must seek advice from some source. The evil 
of the present arrangement is that it favors the 
political influence over the professional influence. 
The mistakes which have been made under both 
systems could and would have been avoided if the 
professional influence had been consulted. 

“Reflection and experience both teach that the 
profession can be trusted. Its own best interests 
require honest and efficient judges. A justifiable 
pride in its own calling requires respectability in 
officers of courts. It seems generally accepted 
that the profession is the best agency to judge of 
judicial fitness. The bar referendum adopted in 
sO many cities is an attempt to make the profes- 
sional influence available to the general electorate. 
It is quite difficult, however, if not impossible to 
make such influence effective where the election 
process is resorted to for nominations as well as 
elections. 

“Our civil liberties and the principles of liberal 
government, which we appreciate anew because 
we see them challenged today by the champions of 
absolutism, came to us through the development of 
law. That development was produced by the per- 
servance of the leaders of our profession and the 
judges so selected by them. And if those prin- 
ciples of law are to be maintained and intelligently 
applied to new conditions, we must maintain courts 
imbued with the same professional ideals. 

“Your plan and the proposed Ashurst bill, now 
pending before Congress, would complement each 
other. The two, if put into practice, would insure 
the country a sound administration of justice.” 


Review of Judicial Council Reports 


Thirty states and Puerto Rico now have ju- 
dicial councils and in all but five of the states 
the councils are active. This is not to say that 
the councils do not labor under handicaps. Only 
twelve of the councils received funds from the 
legislature and in most cases the appropriations 
do not exceed $5,000 a year. It is significant 
that the reason most often given for a council’s 
failure to function efficiently is a lack of funds. 
Nor do the councils receive financial support from 
other organizations although they do get a con- 
siderable degree of cooperation. This is particu- 
larly true as to bar associations and law schools. 


However in eight of the states the councils have 
indicated they receive neither financial nor moral 
support from the bar associations. 

In spite of these facts the number, variety and 
worth of the accomplishments reported is most 
reassuring. They cannot be summarized and the 
very brief accounts of the work of the councils 
found below will serve only as an indication of 
how a judicial council, as Dean Pound has re- 
cently said, “can bring to bear both local and 
general experience, the wisdom of the social 
sciences, the enlightened views of other profes- 
sions on particular points, and the ideas of rep- 
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resentative laymen, upon questions arising out 
of the everyday operations of the courts, as no 
other agency can do.” 
Arizona 

The Arizona council will not publish a formal 
report for 1939, but it has been a successful year 
for the council in that it has been able to secure 
from the legislature the rule-making power for 
the supreme court. The council is now engaged 
in drafting rules based on the new Federal rules. 
Fred W. Fickett is president of the council and 
Chester H. Smith is secretary. 

The new act is so admirable that it is published 
in full on page 123. 


California 

The seventh annual report indicates a continu- 
ing approach to judicial unification. During the 
two years covered by the report (1936-1938) the 
council has made 1,035 assignments of judges. An 
amendment to the act creating the council, sub- 
mitted to the electorate in 1938, would have re- 
duced the number of judges on the council and 
added three lawyers appointed by the state bar. 
The amendment was defeated, but the coopera- 
tion from the state bar sought to be provided 
has been given through an advisory committee 
appointed by the president of the state bar. 

The council recommends the enactment of 
three legislative measures. One deals with the 
expenses of assigned judges, another seeks to 
authorize interchange of judges of inferior courts 
on the written request of the incumbent, and the 
third provides for a simplification of proof by 
the adoption of rules that are substantially like 
rules 36 and 37e of the federal district court 
rules. The elaborate statistical tables indicate 
that progress is made in ridding the courts of 
delay. The report calls attention to the decline 
in filings and dispositions. As to filing, the ex- 
planation seems to be that the mobilization of 
judicial man power in the trial courts during 1927 
to 1932 increased the number of judgments ren- 
dered. Now there seems to be a gradual return 
to normal conditions. As to dispositions, there 
has been a diminished use of justices pro tempore 
in the district court of appeals. The council 
notes there still is need to reduce the period 
of pendency of appeals, particularly in the Los 
Angeles district. Chief Justice William H. Waste 
is chairman of the council and B. Grant Taylor, 
clerk of the supreme court, is secretary. 
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Connecticut 

In its sixth report the council once again rec- 
ommends the creation of district courts. This 
matter was discussed at some length in the coun- 
cil’s previous report (Jour. A.J.S. 21:18). No 
specific legislation is suggested but the council 
does indicate three important principles which 
any plan for minor courts should embody: 1. 
Minor courts should be state courts with uni- 
form practice and responsible to a common au- 
thority. 2. Justices of the peace should be 
eliminated. 3. The judges of minor courts should 
be taken out of politics and their appointment 
made by the governor. 

Much attention is given the matter of jury 
selection and it is recommended that amend- 
ments be made to the existing statutes that would 
prohibit persons with permanent disabilities im- 
pairing their capacity as jurors from serving. 
An increase in pay for jury commissioners is 
suggested and the council announces that if these 
changes are made the chief justice of the supreme 
court of errors will call a conference of jury 
commissioners for a discussion of methods to 
ensure more careful jury selection. 

The council also recommends the use of alter- 
nate jurors in protracted trials. The council has 
discovered that in applications for reinstatement 
to the bar by disbarred attorneys the courts do 
not have sufficient information and it therefore 
suggests that the superior court adopt a rule 
whereby all applications for reinstatement would 
be referred by the court to the county bar as- 
sociations for investigation and report. 

The council is engaged on a study of probate 
practice and procedure and an investigation of 
pretrial hearings. For the first time the report 
carries criminal statistics. The statistics of the 
civil courts indicate that both the superior court 
and the courts of common pleas have a slight 
increase in cases undisposed of at the end of the 
year. Chief Justice William M. Maltbie is chair- 
man of the council, and the secretary is Richard 
H. Phillips. 

Illinois 

The Illinois state council was created in 1929 
for the period of two years and was later con- 
tinued for a second two year period, but lapsed 
in 1935 for lack of further continuing legisla- 
tion. Prior to the creation of the state body 


the judicial advisory council was created by a 
resolution of the board of county commissioners 
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of Cook county. Subsequently in 1931 the 
legislature authorized the creation of such coun- 
cils in all counties of more than 500,000 popula- 
tion. It is by virtue of this act that the Cook 
county council has since functioned. The county 
council is composed of five members: Judge 
Denis Sullivan of the appellate court, Judges 
Harry M. Fisher and Cornelius J. Harrington of 
the circuit court, and Amos Miller and John J. 
Healy of the Chicago bar. Professor Robert W. 
Millar of Northwestern University has been con- 
sultant since its organization. The council is 
preparing a report on its work which will be is- 
sued later this year. 
Indiana 

This JouRNAL has fully reported on the coun- 
cil’s draft of an act to coordinate Indiana’s courts 
(22:196) and the defeat of this legislation largely 
through the efforts of a misguided judiciary 
(22:268). The third annual report in which the 
draft is found is also notable for a study of the 
new federal rules and the advisability of their 
adaptation to Indiana practice. This study is 
published separately so that copies of it may be 
sent to every lawyer in the state. The council 
has included comments upon the various rules 
indicating changes which adoption would effect. 

At the present time the council is not com- 
mitted to the adoption of the suggested rules 
but is presenting them to the bar of the state 
for discussion and criticism. The usual judicial 
statistics form the third part of the report. The 
council also announces that it has undertaken 
“a study in the field of court organization.” Since 
it has not had time to formulate a definite pro- 
gram the council plans to devote most of its 
time during the coming year to this project. A 
necessary part of the program will be a considera- 
tion of the problem of judicial selection and 
tenure. Judge Curtis W. Roll is chairman of the 
council and Dean Bernard C. Gavit is secretary. 


Iowa 

The Iowa judicial advisory commission, estab- 
lished by supreme court rule, has never received 
any financial assistance from the legislature or 
the state bar association. Thus, it has been unable 
to publish its reports. It has submitted studies 
on admission standards, integration of the bar, 
pretrial hearings, discovery procedure, and the 
rule-making power. The commission also com- 
piles judicial statistics which are printed in the 
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bar association section of the Iowa Law Review. 
The statistics published January, 1939, covering 
1934-1935, reveal a decided falling off in the 
number of cases commenced with the exception 
of divorce cases, which show an increase. The 
number of default cases indicates an unnecessary 
burden on the courts during the opening days of 
the term, which, as the commission recommends, 
could be eliminated by having the defaults han- 
dled through the clerk’s office. An interesting 
table gives information on the elapsed time of 
pleading in civil cases and shows plainly an un- 
necessary amount of delay in getting cases at 
issue, a convincing reason why the district courts 
should consider using pretrial hearings. The 
chairman of the council is Harley H. Stipp, presi- 
dent of the State Bar Association; Dwight G. 
McCarty is secretary. 
Kansas 

The Kansas council continues to publish and 
circulate to the bar of the state its excellent 
reports in quarterly bulletins. The bulletins for 
April and July, 1938 (12th annual report) were 
reviewed in this JouRNAL (22:72). At that time 
the council was recommending passage of a new 
probate code. The April, 1939 bulletin (13th 
annual report) carries the text of the code as 
adopted by the legislature and also the text of 
a new property act drafted by the council and 
enacted by the same legislature. 

Part 3 of the 12th annual report contains the 
detailed tables showing the work of the courts. 
Collectively they show that the business in the 
courts is being done more efficiently than at any 
time since the establishment of the council. For 
example, in the supreme court only 19 cases out 
of a total of 295 cases submitted were not de- 
cided within one month after the case was argued. 
The average costs in appealed civil cases was 
$13.43. There were pending in the supreme court, 
July 1, 1938 a total of 244 cases as compared 
with 341 on the same date in 1928. 

Part 4 contains a discussion of pretrial hear- 
ings by I. M. Platt, president of the Kansas bar 
association, who suggests that pretrial hearings 
might well prove as efficient in Kansas courts 
as in the courts of metropolitan areas. Judge 
W. W. Harvey continues as chairman of the 
council and Judge J. C. Ruppenthal as secretary. 

Kentucky 

The fifth biennial report of the Kentucky 

council recommends ten bills to the legislature, 
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some of which have been recommended before 
(Jour. A.J.S. 21:20). They include bills to per- 
mit a husband or wife to testify for or against 
each other; an authorization for the court of ap- 
peals to direct a new trial on any one or more 
of the issues without a retrial of all; legislation 
to permit the use of the special verdict in the 
discretion of the circuit judge; an amendment 
to permit the judge and not the jury to deter- 
mine whether a confession has been obtained in 
violation of law; an amendment to the criminal 
code to allow the court to grant or refuse any 
defendant jointly indicted a separate trial; and 
an act to fix the probation period in felony cases 
for the maximum period of imprisonment. 

As a preface to the review of judicial statistics 
Judge King Swope tells of the success of the 
council in reducing costs of the administration 
of justice. Petit jury costs in 1930 were $511,- 
560.54 as compared with only $389,068.79 in 
1937—a savings of $122,501.75. The report states 
that “the courts have increased the number of 
cases tried, and at the same time have reduced 
the cost of jury service at the rate of approxi- 
mately $100,000.00 per year, and some years 
much more.” The council reports that “as a 
rule, savings are determined by the willingness 
and ability of the various circuit judges of the 
state to expedite the disposition of their respec- 
tive dockets; to keep the number of jurors to 
the minimum; to put in a full day’s work, and 
not to require or permit the attendance of jurors 
on days when their services are not needed.” 

Justice James W. Stites is chairman of the 
council and Allen Prewitt secretary. 

Maine 

In 1932, on recommendation of the Associa- 
tion of Municipal Judges, Governor Gardiner ap- 
pointed a judicial council, which met and recom- 
mended that legislative authority for the organ- 
ization of a council be secured. In 1935 such 
an act was passed; this act was amended in 1937 
to substitute on the membership of the council 
the attorney general for two justices of the su- 
preme court. The terms of the members ap- 
pointed in 1935 soon expire and when a new 
council has been appointed by the present gov- 
ernor it is planned to reorganize and to try to 
carry out the functions placed upon the council 
by the 1935 act. 

Maryland 
The Maryland council has never functioned, 
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due to a lack of funds. In 1927 some prelim- 
inary investigations were made at private ex- 
pense, and a brief report was submitted, chiefly 
for the purpose of calling attention to the fact 
that although charged with duties the council 
had not been provided with any money for the 
work. Since that time the council has awaited 
the pleasure of the legislature. The chairman 
of the council is Chief Judge Carroll T. Bond. 


Massachusetts 

The fourteenth report of the Massachusetts 
council renews many of the recommendations 
previously made and reported on in this JouRNAL 
(22:74). Among these are a recommendation 
that appointment of the reporter of the opinions 
of the supreme judicial court by the court in- 
stead of by the governor would do much to end 
the intolerable delay in the publication of the 
court reports. The council renews its sugestion 
that the superior court should be given concur- 
rent jurisdiction with the supreme judicial court 
of certain extraordinary writs and thus expedite 
the appellate work of the higher court. Concur- 
rent original jurisdiction with reference to liqui- 
dation of banks is also urged for the same rea- 
sons. The council favors giving the supreme 
court power to review the evidence in capital 
cases and make such orders as justice seems to 
require. 

There is an excellent discussion of the district 
court system with particular reference to the 
problem of the so-called “special justices.” The 
solution recommended is the elimination of part 
time judges in some fifteen of the district courts. 
In these courts full time judges, not permitted 
to practice law, would be used. Such a plan 
would tend to eliminate the need for special 
justices in the larger centers. The council thinks 
that if no more special justices are appointed 
the conditions elsewhere will gradually be im- 
proved by the process of resignation and retire- 
ment. The council has again considered the need 
for administrative management of the district 
courts. At present there is an approach to con- 
trol in the administrative committee of the dis- 
trict courts, which has been in existence for 
sixteen years. (See Jour. A. J. S. 22:249.) The 
council believes that control should be centered 
in this body rather than in a single presiding 
judge. Control over such matters as forms, 


hours for clerks’ offices, and establishment of 
the days and hours of civil and criminal sessions 
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would be given the committee. The council is 
not yet ready to suggest any drastic measure 
for control over assignments, but believes it to 
be sufficient for the present to give the commit- 
tee “control of the use of justices and special 
justices in courts, other than their own, only 
when a petition has been addressed to that body 
signed by not less than ten members of the bar 
or by a public official or official body having 
some inter-relation with the work of the district 
courts.” 

From a long range point of view the council 
realizes that the conception of full time judicial 
service must collide with the present system of 
segregated courts and that eventually Massachu- 
setts will have to consider a completely coordi- 
nated system of courts. 

More prompt entry days for criminal appeals 
are recommended; legislation establishing uni- 
form fees in the district courts is suggested. 
All courts are warned against patronage with 
respect to the appointment of commissioners, 
masters, fiduciaries, guardians at litem, and so 
forth. When courts administer property they 
should permit the owners some voice in the selec- 
tion of the managers. 

Five recommendations of the council were 
adopted by the legislature. Four of these deal 
with matters of local interest and the fifth ex- 
tends the functions of the administrative com- 
mittee of the district courts to include the ten 
remaining trial justices. 

The complete statistical tables indicate an 
increased use of auditors in motor tort cases. 
The practice of using auditors was started in 
1934 as a means to relieve the burden of the 
work in the superior courts for which the com- 
pulsory automobile insurance law was partly 
responsible. It is curious to note from these 
tables that of a total of 2,315 verdicts for plain- 
tiff and defendant in the superior court during 
the year, 1,157 verdicts were for the plaintiff 
and 1,158 for the defendant. 

During the past year the legislature has been 
a little more generous with the council and its 
appropriation now stands at $1,750.00 as against 
$500.00 for the year previous. As the council 
points out, now that Massachusetts has adopted 
the practice of having biennial, rather than 
annual, sessions of its general court the council’s 
services will be more valuable than ever before. 
Since the legislature will meet only once in two 
years it will have less time for investigation and 


study. This in matters within its field the coun- 
cil can do and will be prepared to furnish the 
general court with expert advice. The council’s 
chairman is Judge Frank J. Donahue, and its 
secretary, Frank W. Grinnell. 
Michigan 
The ninth annual report, covering the year 
1939, will be published in two parts. Part I, 
now available, contains the judicial statistics for 
the year. Part II will be a comprehensive study, 
by Professor Frederick Woodbridge, of the oper- 
ation of the personal receivership law of Michi- 
gan, comparing it with similar laws subsequently 
adopted in Ohio and Wisconsin and with the 
wage-earner plan of the Chandler act. Michigan 
was a pioneer in this plan, which offers a prac- 
ticable judicial method of aiding wage-earners 


- and persons on small salaries in paying off accu- 


mulated debts out of current earnings. 

The judicial statistics indicate that the courts 
have more than kept abreast of their civil dockets 
during the year, the number of cases commenced 
being less than the number disposed of for the 
first time since 1932. On the criminal side the 
years 1937-1938 show the first “docket gain” 
for five years, 153 cases for the two years. The 
supreme court has had a large decrease in the 
amount of business since 1936. In 1936 the 
court wrote 517 opinions and in 1938 only 388 
opinions. The extreme variation in trial load 
among the judges of the different circuits again 
indicates the need for redistricting. The State 
Bar could well attempt to bring about this needed 
legislation and so make the council’s studies 
effective. 

Once again the results of the pretrial proce- 
dure developed in Wayne County circuit court 
are the most striking feature of the report. In 
1937 55.1 percent of the cases ready for trial 
were finally disposed of without trial. In 1938, 
out of 5,839 cases ready for trial, 3,533, or 60.5 
percent were finally disposed of without trial. 
In Wayne county only 12 percent of all the cases 
disposed of were actually tried, while in all of 
the circuits outside of Wayne county 22 percent 
of the cases were tried. It is fair to conclude 
that this difference represents the effect of the 
pretrial procedure. Justice Henry M. Butzel 
is chairman of the council and Professor Edson 
R. Sunderland is secretary. 

Minnesota 

The Minnesota council, organized in 1937, sub- 

mits as its first report proposed changes in the 
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rules of civil procedure. The changes would 
effect an adoption of the new federal rules as 
the Minnesota practice. Criticism of the bench 
and bar is invited by the council. The council 
states that two considerations led to the approval 
of the changes: first, the desirability of a uni- 
form practice in the state and federal courts; 
secondly, the new rules offer an inherently desir- 
able procedure, one that would result in improve- 
ment. The report is remarkable for the excep- 
tionally clear and concise notes appended to the 
various sections, which tell how each section 
will affect existing Minnesota procedure, and the 
reasons which make the proposed section desir- 
able. Relevant cases have been frequently cited. 
The chairman of the council is Henry M. Galla- 
gher and Professor Maynard E. Pirsig, secretary. 
Missouri 

The Missouri council in its latest report pre- 
sents a draft of a constitutional amendment for 
unifying the three appellate courts and the 
supreme court and creating one supreme court 
of sixteen judges sitting in divisions. This plan 
was commented on in the April number of this 
JouRNAL (22:239). The plan is one of the boldest 
that has been advanced in any state. At present 
Missouri has three courts of appeal, two divisions 
of the supreme court, and a supreme court 
en banc, each acting independently. Under this 
system there has been much confusion due to 
uncertainty of jurisdiction. It also not infre- 
quently happens that a court of appeals finally 
disposes of a particular lawsuit on a theory of 
law, which later the supreme court in another 
case calls erroneous. The result is that some 
citizen has lost his lawsuit on principles of law 
which the highest court has said to be erroneous, 
but the decision has come too late to do him 
any good. 

To remedy these difficulties the council pro- 
poses one appellate tribunal of sixteen judges. 
Administrative control is given to the judges as 
a whole. A central division of not less than 
seven judges, called the court en banc, would 
have the supreme judicial authority. Divisions 
of three judges sitting where the court may direct 
from time to time would hear cases assigned by 
the court as a whole. In the event that more 
judges are needed the court may call selected 
circuit judges to sit as divisional judges. Thus, 
the present system of using special commission- 
ers to assist the supreme court could be abolished. 

The council proposes to abolish the unneces- 


sary and hampering appeal terms and power is 
given the court to provide by rule when an 
appeal shall be returnable. Judges are to be 
elected by the voters of each of the present 
appellate court districts, but provision is made so 
that if the legislature sees fit to adopt some other 
mode of selection it can do so. Salaries for 
the judges are fixed at $10,000. The chairman 
of the council is Frank H. Sullivan; the secre- 
tary is Julius H. Drucker. 
New Jersey 

Because the New Jersey council lacks adequate 
financial support the ninth report is available 
only in typewritten form. The council is pres- 
ently engaged on a study of condemnation pro- 
cedures the results of which will be published 
later. The council submits with its current 
report a suggested plan for the reorganization of 
the lower criminal courts. The plan proposed 
seeks to eliminate a number of fundamental evils 
which the organization of the lower courts now 
presents: The courts are not independent tri- 
bunals but a part of the police system; judges 
are appointed by the heads of the police depart- 
ments; no adequate check is possible on dis- 
missals of complaints or on taking of complaints 
for lesser offenses; the public and the bar by 
force of long custom regard the magistrate’s 
office as a political job. 

The proposed reorganization would establish 
“district courts” in all counties of more than 
100,000 population presided over by full-time 
judges appointed by the governor with the con- 
sent of the senate for five year terms. In dis- 
tricts where there are more than one judge the 
appointments are to be made equally from the 
two major political parties. Administrative con- 
trol is vested in two chief judges, each responsi- 
ble for the courts in one-half of the state. The 
chief judges are to be designated by the chief 
justice of the supreme court. 

The district courts under the plan will super- 
sede all police magistrates, recorders, and judges 
of traffic courts, and these courts will be abol- 
ished at the expiration of present terms. The 
chief judge of the district court may assign 
judges to hold court in any of the districts under 
his supervision. The chief judge also has the 
power to designate any judge to hear specified 
offenses or classes of offenses arising in a speci- 
fied area. Rules for procedure in the district 
courts are to be established by the chief judges, 
and they may certify for review to the “court 
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of sentence adjustment” any sentence pronounced 
by a judge of the district court. 

The county prosecutor and the county proba- 
tion officer are required to attend the sittings of 
each of the district judges, and no district judge 
may entertain a lesser charge against a defendant 
than that originally preferred without the con- 
sent of the prosecutor. There is provision for a 
permanent commission to consist of four senior 
common pleas judges designated by the chief 
justice, together with the two chief judges and 
two district judges appointed by the chief jus- 
tice. This commission will study the administra- 
tion of justice in the district courts and report 
annually to the judicial council. 

It is proposed that the district courts will have 
exclusive jurisdiction over all criminal cases now 
heard by recorders, police justices and justices 
of the peace; all violations of the motor vehicle 
law; all violations of the poor act; all proceed- 
ings in bastardy; all violations of municipal 
ordinances where the offense is also a violation 
of any of the above. The district courts are 
to have concurrent jurisdiction over violations 
of the fish and game laws; the violation of all 
other ordinances of the municipalities; cases 
triable by the court of special sessions and 
referred to the district court by the judge of 
special sessions; all cases now heard before any 
mayor, justice of the peace, recorder, police 
judge, or magistrate. With the abolition of the 
courts now presided over by magistrates, record- 
ers, and so forth the concurrent jurisdiction of 
the district courts will become exclusive. The 
judges of the district courts are subject to 
removal for cause by the supreme court justice 
presiding in the district. 

The plan for the reorganization of the lower 
criminal courts is the work of a subcommittee 
of the council and presumably will eventually 
become part of the plan for the reorganization 
of New Jersey judicature on which the council 
has long been working. The chairman of the 
council is Arthur T. Vanderbilt and H. Edward 
Toner is secretary. 

New York 

It is impossible to make an adequate summary 
of the scholarly and complete fifth annual report 
of the New York council. An examination of 
the list of some fifty subjects under considera- 
tion by the council will indicate what an amply 
financed and ably manned judicial council can 
do. That the New York legislature does appre- 
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ciate the council’s work is proved by the fact 
that of the twenty-eight measures recommended 
to the 1938 legislature fifteen were enacted. They 
included measures for a unified state law report- 
ing system, a listing of all courts of record, the 
clarification of the status of women jurors, the 
extension of the power to waive jury trials, and 
the elimination of the requirement that poor 
persons must furnish an undertaking on appeal. 

For the coming year the council makes nine- 
teen recommendations. Those of general interest 
are: an enabling act to permit the waiver of 
jury trial in criminal non-capital cases, permit- 
ting appeal by the state upon dismissal of an 
indictment as a matter of law, abolition of 
special juries, assignment of official referees by 
the appellate division, the prohibition of attor- 
neys from representing adverse interests in the 
compromise of infant’s claims, pretrial calendars 
and hearings. 

These recommendations are supported by 156 
pages of very thorough studies which appear in 
the appendix. They warrant a mention here. In 
the study on waiver of jury trial in criminal 
cases an interesting table of dispositions of trials 
by jury and by the court appears. Nine states 
are surveyed. In these states 52 percent of the 
defendants were tried by jury and 65.6 percent 
were convicted, whereas 72.3 percent of those 
tried by the court were convicted. 

There is a very valuable study on comment by 
the court on the weight of evidence and credi- 
bility of witnesses. The study is printed without 
official action by the council, but it contains in 
succinct form much information on the subject. 
Twelve states and the federal courts now permit 
comment. A complete table showing the present 
status of the rule together with citations appears 
as part of the study. In the study on reorgani- 
zation of the judicial structure in New York City 
there is an exceptionally clear summary of the 
general theory underlying the reform of court 
organization. No recommendation is made at 
this time. There is also a very complete study 
of the rule-making power in N. Y., which con- 
tains a short bibliography on the subject and a 
tabulation showing the status of the rule-making 
power in all the states. Pertinent sections of 
constitutions and statutes are given verbatim. 

The council has renewed its recommendation 
that justices of the appellate divisions for the 
first and second departments experiment with 
pretrial hearings in the trial courts of Bronx, New 
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York and Kings counties. This recommendation 
has had the approval of the N. Y. County Law- 
yers Association, but was disapproved by the 
Association of the Bar of the City of N. Y. 
The council believes that pretrial hearings will 
“not only be of permanent value as a method 
of administration in dealing with the ordinary 
business of the court but will also prove particu- 
larly effective as a procedure always available in 
the event of any unusual or sudden influx of 
litigation.” 

The report contains unusually complete judi- 
cial statistics, based on monthly reports sub- 
mitted by the courts. From these reports it 
appears that the calendar load has been mark- 
edly reduced. A decrease of 27 percent in the 
cases pending before the supreme court is noted; 
53 percent decrease in the city court of N. Y.; 
57 percent decrease in the municipal court. 
Delay, defined by the council as delay due to 
calendar congestion of over six months in tort 
cases and over two months in commercial cases, 
existed in the supreme court (i. e. the trial court) 
in tort cases in nine counties only; in the city 
court of New York in tort cases in three coun- 
ties; in the municipal court of New York in tort 
cases only in the Brooklyn department. The 
council says that the problem of delay has been 
solved to such a degree that its concern is now 
“to guard against a recurrence of the long delays 
which existed at the time the judicial council was 
organized.” Chief Justice Frederick E. Crane of 
the court of appeals is chairman, Judge Charles 
B. Sears of the appellate division is secretary, 
and Leonard S. Saxe is executive secretary. 


North Dakota 

Because the North Dakota council has never 
received any financial support from any source 
it is unable to publish reports. It has, however, 
been successful in getting the legislature to adopt 
its recommendation for a revision of the code. 
The council has also made studies of the parole 
system, care of indigent non-residents, and a 
state work farm for short term offenders. A 
subcommitee of the council has inspected the 
Minnesota work farms and legislation will be 
recommended to provide a similar farm for 
North Dakota. Now that the State Bar of North 
Dakota has been alloted a larger share of the 
license fee it may be in a position to further 
the work of the council. Chief Justice W. L. 
Nuessle is chairman; E. J. Taylor is secretary. 
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Ohio 

The fourth report of the Ohio council calls 
attention to the lack in Ohio of adequate judicial 
statistics and proposes legislation empowering the 
secretary of state to collect such information 
for the council’s benefit. Forty-three counties 
volunteered their statistics. These reveal that 
there is no unreasonable delay in criminal cases. 
The median time from filing the indictment to 
the conviction on plea of guilty was 28 days. 
For convictions by court the median time was 35 
days, and for convictions by jury it was 39 days. 

The council has had under consideration the 
question of whether Ohio practice should be 
reformed on the basis of the new federal rules. 
A few changes which to the council seem more 
significant have been recommended. These in- 
clude: action to be commenced by filing of the 
petition; a copy of the petition to be served 
with the summons; more liberal joinder; broader 
intervention and interpleader; elimination of dis- 
tinctions between set-off and counterclaim; 


‘ broader use of interrogatories; provision for pre- 


trial hearings; provision for summary judgments. 

The council recommends a_ constitutional 
amendment modifying the jurisdiction of the 
court of appeals so that there will be no differ- 
ence in hearing law and equity appeals. If there 
is to be any difference in the method of hearing 
the council points out it should not be based 
upon the historic distinctions between law and 
equity, which are always confusing, but rather 
on the obvious and definite fact of whether the 
case is actually tried to the jury. 

In 1914 Governor Cox appointed a commission 
to study improvement of judicial administration 
in Ohio. At that time the commission recom- 
ended a statute giving rule-making power to the 
supreme court, but no action was taken by the 
legislature. The council now renews that recom- 
mendation. 

There has been in Ohio an ever increasing 
interest of political parties in candidates for judi- 
cial office, a condition which the nonpartisan judi- 
cial ballot was designed to remedy. Now the 
council proposes the adoption of a statute pro- 
hibiting judicial candidates from entering party 
primaries; nominations would be by petition only. 
The council also recommends a constitutional 
amendment providing that when a vacancy occurs 
in a judicial office the vacancy be filled by ap- 
pointment for the balance of the unexpired term. 
This will eliminate the practice of electing judges 
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for unexpired terms, some of them holding office 
for only five or six weeks. The president of the 
council is Chief Justice Carl V. Weygandt and 
Professor Silas A. Harris is secretary. 


Pennsylvania 

The work of the Pennsylvania procedural rules 
committee has been prosecuted vigorously. Topic 
by topic civil procedure is being rewritten and 
submitted to the bar in separate pamphlets. After 
approval by the supreme court the rules are given 
effect at a date at least six months later. A 
report of this significant work appeared in this 
JourNAL for December, 1938 (22:158). Nine 
submissions have been made. Several topics 
became effective September 4, 1939. 

It is not easy to overstate the significance of 
the Pennsylvania exercise of the rule-making 
power. Chief Justice John W. Kephart origi- 
nated the plan, which was approved by the su- 
preme court and enacted by legislature in 1937. 
The bill was drafted by Professor Philip W. Am- 
ram, who has been a member of the supreme 
court’s drafting committee, headed by the Hon. 
Robert von Moschzisker. Significant also is the 
first rule concerning the “government of the 
business of the courts,” a matter so treated for 
the first time in any state. This rule requires 
monthly reporting of cases in every common 
pleas court awaiting decision after thirty days, 
and of reasons for delay beyond ninety days. 
Under this rule the supreme court brought about 
speedily a very remarkable clearing up of cases 
which should have been decided long before. 

The rule-making power included also the coun- 
ty court of Allegheny county (Pittsburgh) and 
by amendment in 1939, the municipal court of 
Philadelphia has been included. Recently the 
supreme court created a committee of four 
judges of the orphans’ courts and one common 
pleas judge to assist the procedural rules com- 
mittee in formulating separate rules for the or- 
phans’ (probate) courts. 

The rule-making authority has recently been 
developed in a most valuable manner through 
a supreme court order which makes it the “duty 
of each judge of each court of first instance to 
file promptly with the secretary of the pro- 
cedural rules committee (Albert Smith Faught 
Esq.) a copy of each opinion written by him 
involving the construction of any of the uniform 
rules of court promulgated by the supreme 
om... 
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Volume 332 of the Pennsylvania State Re- 
ports contains the full text and annotations of 
the 119 rules comprising the first eight topics, 
nearly all of which are now in force under the 
statutory provision that effect shall be given to 
rules after at least six months. A modern system 
of numbering rules has been adopted so that 
additions can be made conveniently when needed. 
Rules must be cited uniformly as “Pa. R.C.P. 
a 

The advantage of this method is patent. It 
enables the bar to concentrate attention on each 
part separately, and it means a gradual change 
of practice and procedure. 

There has recently been published a survey by 
a subcommittee of existing procedure on appeals 
from orders made by state administrative tri- 
bunals. This survey serves as a foundation for 
rules intended to bring order in a field where 
confusion has prevailed. 

The Hon. Robert von Moschzisker is chairman 
of the rules committee and Albert Smith Faught 
is secretary. 


Puerto Rico 

In May of this year the legislature of Puerto 
Rico authorized a judicial council and appropri- 
ated five hundred dollars for its support. The 
council is composed of the chief justice and an 
associate justice of the supreme court; two dis- 
trict judges and a municipal judge to be selected 
by the governor; the chairmen of the house and 
senate judiciary committees; the attorney gen- 
eral; and three lawyers appointed by the board 
of directors of the bar association. The ap- 
pointive members serve for two year terms. 

The council is directed to “study the entire 
judicial system of Puerto Rico” and to report 
to the governor on “the work of the several de- 
pendencies of the judicial system, together with 
such recommendations as it may have to make 
in regard thereto, as well as any other special 
reports that may be requested by the governor 
or by the legislature.” The Hon. Emilio del Toro 
Cuebas, chief justice of the supreme court, is 
president of the council, and Mariano Acosta 
Velarde is secretary. 


Rhode Island 
The most recent addition to the list of coun- 
cils is that of Rhode Island. The act creating 
the council was approved by the governor on 
April 22, 1939. The council of six 
members of the bar appointed by the governor 


consists 
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for three year terms. Five hundred dollars is 
appropriated for the use of the council during 
1940. This is Rhode Island’s second experience 
with a council. In 1927 Rhode Island became 
the ninth state to adopt a judicial council (Jour. 
A.J.S. 11:117). Later this act was repealed. 
The present act is in substance the same as the 
earlier one except that it does not provide for 
representatives from the various courts on the 
council. Albert A. Baker is chairman and Wil- 
liam A. Graham secretary. 


South Dakota 

The sixth annual report of the council lists the 
achievements of this exceptionally active council 
during the six years of its existence. This 
JourNAL (23:20) has commented on the com- 
plete revision of the code and the rules of pro- 
cedure, which is the outstanding accomplishment 
of the council. The council has also procured 
the enactment of statutes which revise the entire 
method of selecting jury panels; require the 
giving of notice of alibi and insanity pleas; 
authorized compacts with other states extending 
the authority of officers in pursuit of fugitives; 
restore the death penalty; revise the law relating 
to minimum sentences for second offenses; revise 
laws relating to forgery; expedite the disposition 
of appeals by prohibiting successive extensions 
of time without leave of court; confirm rule- 
making power in the supreme court. 

The council has also been engaged on studies 
which will later form the basis for concrete 
recommendations. Among the studies which have 
been completed are: selection, retirement and 
pensions of judges; summary judgments; arbi- 
tration and conciliation; appellate procedure; 
judicial supervision of administrative agencies; 
the probate of wills; sentencing and release pro- 
cedures; reform of penal procedures. 

The South Dakota State Bar was honored by 
the American Bar Association at its 1939 con- 
vention when the section on bar association 
activities selected that association as preeminent 
among state bars for its work in code revision, 
which resulted in adoption of a large part of 
the new federal district court rules. Since it was 
the judicial council which took the lead in the 
procedural field the honor in large part belong 
to that council. 

Dean Marshall McKusick and Judge Van 
Buren Perry continue as chairman and secretary 
of the council. 


Texas 

This has been a highly successful year for the 
Texas council. The tenth annual report stressed 
two bills: one to give rule-making power to the 
supreme court; the second to integrate the state 
bar. Both bills passed the legislature and were 
signed by the governor (Jour. A. J. S., 23:19, 
22:258). The report contains recommendations 
for the enactment of thirteen other bills dealing 
with technical matters of local interest only. 

The judicial statistics indicate that the eleven 
courts of civil appeals are making progress in 
reducing delay. On January 1, 1937, 1558 cases 
were pending; this year 1382 cases were pending 
on the same date. Of the total cases disposed of 
by all the district courts in Texas (62,155) di- 
vorce cases constituted 44 percent and criminal 
cases 25 percent. Thus, only 30 percent of all 
district court cases tried were civil cases. 

An interesting feature of the report is the col- 
lection of newspaper editorials in favor of bar 
integration which are submitted as part of the 
study supporting the council’s state bar act. The 
act creating the Texas council requires that one 
of its members be “by profession a journalist.” 
The favorable publicity the council has received 
is due to the representation given to the press 
on the council. Judge M. N. Chrestman is presi- 
dent of the council; Harold A. Bateman is sec- 
retary. 

Utah 

The report of the Utah council, established in 
1931 by resolution of the State Bar Commission, 
is found in the proceedings of the Utah State 
Bar as published in the Utah Bar Bulletin (8:18). 
Four special assignments were given the coun- 
cil: a study of the reorganization of the state 
board of pardons; a system of uniform rules for 
the district courts; a study of the filing of im- 
pecunious affidavits without right and the per- 
sonal service of summons outside the state with- 
out affidavit ; a study of improvements in handling 
instructions, findings of fact and conclusions of 
law. 

The council suggested the creation of a single 
board to handle pardons. Action on this recom- 
mendation is to be delayed until support from 
all interests concerned is secured. The council 
recommends that the State Bar seek rule-making 
power for the supreme court from the legislature 
and that the council be designated as the advisory 
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body to assist in the preparation of uniform court 
rules on the basis of the new federal rules. 

The council has started to publish in the Bar 
Bulletin a series of reports on the condition of 
Utah court calendars. The first of these reports 
(9:24) shows that the supreme court has recently 
made the best record in fourteen years. As of 
January all cases which had been argued, together 
with all petitions under advisement, were cleared, 
and all cases at issue were ready for argument 
at the January and February terms. The records 
of the district courts are set out under each 
judge’s name. In only one district are there 
more than ten cases being held under advisement. 
The chairman of the council is Robert L. Judd; 
Raymond T. Senior is secretary. 


Washington 

The sixth annual report of the council contains 
the usual judicial statistics. One point is worthy 
of note: as a result of rules proposed by the 
council an average of almost seven months was 
cut from the time consumed by criminal appeals. 
Appeals now take a little over six months instead 
of more than a year, as was formerly the case. 

One of the most significant works of the coun- 
cil during the past biennium has been the prepa- 
ration, in collaboration with the supreme court, 
of a complete new edition of all the rules of the 
supreme and superior courts. 

Several years ago the council discovered that 
the state prosecuting attorneys were instituting 
almost no “habitual criminal” prosecutions, the 
reason being that it was too expensive where the 
prior crimes had been committed outside of the 
state to bring a witness from each state to prove 
the identity of the defendant. After study the 
council determined that as a matter of evidence 
the requirements were fully satisfied if identifi- 
cation were made by a comparison of finger- 
prints officially certified by each of the penal 
institutions where the defendant may have been 
incarcerated. This procedure only requires the 
calling of an expert witness to compare the finger- 
prints. The council’s investigation developed 
that in New York, where this method is used, 
the cost of habitual criminal prosecutions did not 
exceed $10.00 each; that as a matter of fact in 
most instances, because of the possibility of iden- 
tification by this method, the defendants readily 
admitted their identity with respect to previous 
convictions and did not require formal proof. 

The council recommended legislation dealing 
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with homestead and exemption laws, exemptions 
of personal property, amendments to the probate 
code, repeal of procedural statutes superseded by 
court rule, a state-wide agency for criminal iden- 
tification. Two important constitutional amend- 
ments are suggested. One would authorize a 
majority of the supreme court to call in superior 
judges for assistance whenever the court required 
assistance or in the event of disqualification or 
illness of any member. This plan, successfully 
employed by the federal circuit courts of appeal, 
which from time to time call in United States 
district judges for assistance, is the simplest and 
most inexpensive method to protect litigants 
against appellate court delays. 

The second amendment would provide for ver- 
dicts by ten jurors in criminal cases. The pro- 
posed amendment does not itself reduce the num- 
ber of jurors necessary for a binding verdict, but 
authorizes the legislature to provide for such a 
verdict in all except capital offenses. This pro- 
posal, it will be recalled, has the approval of 
the American Bar Association (1934 Report ABA 
129. See also section 355 A. L. I. code of crimi- 
nal procedure). The chairman of the council is 
Chief Justice William J. Steinert and Alfred J. 
Schweppe is executive secretary. 


West Virginia 

The West Virginia council receives no appro- 
priation and is therefore unable to publish reports 
of its work. At the present time the council is 
making a study of declaratory judgment proce- 
dure and appellate procedure. Judge Haymond 
Maxwell is chairman and Thomas B. Jackson 
secretary. 

Wisconsin 

The Wisconsin advisory committee on rules 
of pleading is organized to study the needs of 
civil procedure and make recommendations to 
the supreme court, which has delegated rule- 
making power. The council does not publish its 
reports, but the court’s order on the report is 
published in the official court reports and in the 
state bar bulletin. In 1934 the committee made 
a complete revision of the civil procedure code. 
The committee’s work is carried on continuously, 
and it has been very successful. The chairman 
is W. W. Kopp and E. E. Brossard, revisor of 
statutes, is secretary. 


New Mexico 
The council is more properly a “rules com- 
mittee’ appointed by the supreme court to advise 
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it in respect to the use of its rule-making power. 
Recently the council recommended for adoption 
the new federal rules dealing with the taking of 
depositions, examination of adverse witnesses, 
request for admission of facts, and demand for 
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jury trial. These recommendations were debated 
at the meeting of the state bar and then sub- 
mitted to the supreme court. No action has 
yet been taken by the court. Quincy D. Adams 
is chairman of the council. 


Public Relations Program Based on Bar Survey 


That the profession’s problem of public rela- 
tions, now uppermost in the minds of many bar 
executives, is to be solved mainly through public 
service, is the dominant note in a rather thorough 
committee report on this subject to the American 
Bar Association section on bar activities. The 
committee did a notable work in obtaining from 
a large number of state and local associations 
the facts concerning the attitude of the press and 
in formulating opinions derivable from these 
facts. 

The committee’s chairman was William Doll, 
with Charles H. Strong as council adviser, and 
the following members: Joseph B. Cumming, 
Mitchell Dawson, Frank M. Drake, Paul F. 
Hannah, Edith L. Hurd, Henry B. Nathan, Har- 
old Obernauer, Orlin A. Weede. 

In public relations the newspapers are closest, 
and first considered in most instances. The ques- 
tionnaire included eight questions as to press 
relations and was submitted to 48 state bars and 
150 large local associations; replies were by 36 
state and 107 local associations. 

Replies from 103 local and 32 states told of 
“adequate coverage” of bar news. As for edi- 
torial comment 97 cities and 32 states reported 
favorable comment, as against two states and two 
locals that called it unfavorable, while two state 
bars said it was “critical.” 

This very high average of satisfaction with 
newspapers is doubtless as surprising as it is 
assuring. The unsatisfactory conditions were 
analyzed by the committee. It is reported that 
the causes of an unfavorable attitude were differ- 
ent in every jurisdiction. In some an editor’s 
antagonism was entirely personal. Other reasons 
were: failure of lawyers to advertise; ambition 
of press to control the bar; a reflection of public 
opinion created by the movies, the stage and 
the radio; impatience because of bar failure to 
improve the administration of justice; belief that 
lawyers are obstructionists; misunderstanding of 


the relationship between lawyer and client; belief 
that lay agencies render a better service; political 
and circulation ambitions of newspapers. 

Added to these reasons were statements from 
some bar associations that the fault lies largely 
with the profession which has not sufficiently 
met a need for a campaign of publicity. Almost 
nothing was reported concerning steps to improve 
press relations, and only two instances of com- 
mittees making plans. 

The reasons for a favorable attitude toward 
the bar, with the number of replies, were pre- 
sented substantially as follows: 


Basis of Favorable Attitude 


(a) Friendship between editors, reporters and 
lawyers—60. (b) Press releases by local bar— 
17. (c) Invitations and free tickets to bar meet- 
ings and dinners—15. (d) Work of a public 
relations committee—16. (e) High ethical 
standards of the local bar—19. (f) Sponsor- 
ship of public meetings on current problems—3. 
(g) Publication of legal notices in newspapers— 
3. (h) Employment of a public relations coun- 
sel or executive secretary—4. (i) High character 
of local newspaper personnel—7. Quoting the 
report: “Twenty-seven associations agree that 
the bar gets the press support if it deserves it, 
that lawyers can only win public respect when 
as individuals they conduct themselves properly 
and their associations engage in worthy work, 
such as participating in judicial campaigns, spon- 
soring amendment of the law to improve proce- 
dure and practice, formation of speakers’ bureaus 
to supply speakers on legal phases of current 
problems. 

From Fresno came the reply: “If the bar 
association is right, the paper supports it. If 
it is wrong, it condemns it.” From Atlanta: “A 
satisfactory attitude will be continued as long 
as we merit it.” From Indianapolis: “The atti- 
tude will be just as favorable as the lawyers, by 
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their activity, justify favorable attention.” The 
Topeka bar association correspondent said: 
“Better relations rest primarily upon the indi- 
vidual and his own personal relations with the 
public. All the lip service in the world to the 
higher ideals of our profession count as nothing 
against the concrete acts of one, two or three 
members of our profession in their contacts with 
the public.” 

The Baltimore association reported an excel- 
lent press attitude because the association had 
led in a movement for non-political judges and 
for reform in the minor courts. In Dallas there 
is satisfaction because of the bar campaigns for 
pretrial hearings and against loan sharks. In 
Houston the best remedy is found to be in- 
creased bar activity in public affairs. 

The Chicago Bar Association reported success 
through an aggressive public relations committee 
and counsel who prepare much material for the 
press and maintain contacts with its representa- 
tives. The community learns through the press 
of numerous public services rendered by the 
association. 


ABA Leadership Called Essential 


In summing up the committee reports gen- 
erally a favorable attitude by local papers and 
makes three recommendations: that close con- 
tacts between bar and press be cultivated; that 
newspaper men be invited to all bar functions; 
that there be an effective public welfare program, 
including improvement in judicial administra- 
tion, especially through simplification of proce- 
dure; that speakers’ bureaus be maintained, and 
that there be “vigorous leadership in the correc- 
tion of social abuses.” 

From this point the report deals with the 
problem nationally, and on the basis of American 
Bar Association leadership. It proposes, not a 
“high-powered public relations counsel of the 
type now in vogue,” but employment of an ex- 
perienced journalist, who would prepare articles 
for newspapers and magazines and also sugges- 
tions and materials for local bar associations to 
use. “Through him the American Bar Associa- 
tion would give the leadership for which the 
individual groups hunger instead of letting local 
bar heads shift for themselves.” 
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As argument for this the report refers to 
sporadic attempts by local associations to reach 
the public by radio scripts “prepared by those 
who do not understand broadcasting technique or 
public psychology. “A brief but expensive cam- 
paign of group advertising,” is condemned, which 
accords with views previously expressed in this 
JouURNAL to the effect that lawyers deal at a 
disadvantage with expert advertising agents. 
“Most of these efforts are not coordinated, rep- 
resent a provincial point of view, and are ineffec- 
tive. The surveys reveal a variety of attempted 
solutions, the results of which are speculative 
even to their sponsors.” 

Finally, the committee reports that “The key- 
stone of effective public relations is service to 
the public welfare. This important work of the 
lawyer and the bar should be the keynote of 
our program and the emphasis to the local bar. 
We have already done much that the public 
should know. But there are many untouched 
goals toward which our energies may be mo- 
bilized. As lawyers are charged with writing, 
administering and interpreting public laws, theirs 
is the task to simplify procedure, to make jus- 
tice available to everyone. Red tape in govern- 
ment, congested court calendars, expensive de- 
lays, long litigation, labyrith procedure, all sub- 
ject the profession to merited criticism. 

“The solution of these problems will bring 
national goodwill to the profession. That public 
esteem for the bar, locally and nationally, must 
come only through a larger part in public serv- 
ice is the message that we can bring to the local 
bar. The progress that we make in solving the 
nation’s problems is the message we have a 
right and obligation to bring to the public. It 
is suggested that the necessary personnel for this 
work be set up at the Association’s headquar- 
ters.” 

One member of the committee, Frank M. 
Drake, approves all of the report except the 
final recommendation, believing that “publicity 
matters can best be handled locally, and that 
distribution of releases from headquarters might 
irritate the press and create the impression that 
the bar is attempting propaganda for some selfish 


purpose.” 





There is only one agitator—his name is Injustice — Anne Kob- 


ert Jacques Turgot, 1727-1781. 
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The Trial Authority in Administrative Procedure 


(A Comparative Study)* 
By CHARLES SUMNER LOBINGIERT 


Charles Kingsley chose for his famous novel— 
Hypatia—the subtitle of “New Foes With an 
Old Face.” I have come to think, while prepar- 
ing this paper, that an 
appropriate subtitle for 
it would be “New 
Friends (to some at 
least and, I hope, to 
many) With an Old 


Face”; the “New 
Friends” being our at- 
ministrative tribunals, 


the multiplication of 
which, as Chief Justice 
Hughes told the Ameri- 
can Law Institute on 
May 12, 1938, “is the 
outstanding character- 
istic of our time.”! Judging from some of his 
recent opinions, which I shall cite presently, 
he would also agree that one of their notable 
by-products is the office of trial examiner. How 
early he came upon the scene I have not as yet 
ascertained; but I remember, when a schoolboy, 
attending at Lincoln, Nebraska, one of the early 
sessions of our oldest administrative tribunal—the 
interstate commerce commission—at which it sat 
as a court of first instance and heard witnesses as 
well as lawyers. That situation could not have 
lasted long; for the Commission’s functions ex- 
panded rapidly, and when it became a rate-mak- 


Judge Lobingier 


*Part III read before members of the Balti- 
more Bar Association, February 16, 1939; part II 
read before Riccobono Seminar of Roman Law at 
Washington, April 25, 1939. 

+Former member, Nebraska Supreme Court 
(Commission) ; Judge, Court of First Instance, 
Philippines; Judge, U. S. Court for China; Spe- 
cial Ass’t to U. S. Attorney General ; Special Coun- 
sel, American Chamber of Commerce in Cuba; 
Special Gov’t Counsel, U. S.-Mexican Claims Com- 
mission; Trjal Examiner, Fed. Trade Com., 1934; 
Senior Trial Examiner, Securities and Exchange 
Commission, since 1934; Special Trial Examiner, 
N. L. R. B 1939; member of the Nebraska, New 
York, District of Columbia and U. S. Supreme 
Court Bars; Professor of Comparative Law and 
Historical Jurisprudence, National University, 
Washington, D. C.; author of numerous legal 
works and articles. 

*A.B.A. Jnl. XXIV, 442. Cf. Atty. Gen. Mur- 
phy’s Memorandum of Feb. 23, 1939 to the Presi- 
dent, re appointment of administrative procedure 
committee. 





ing body, with legislative, as well as executive 
and judicial powers, the trial examiner, or his 
equivalent, became a virtual necessity. Such, I 
surmise, has been the history of all our perma- 
nent commissions. Increased functions force 
delegation thereof and 

“Tt is becoming evident,” says Dr. Blachly” of 
the Brookings Institution, “that, with the devel- 
opment of the Trial Examiner as a tribunal of 
first instance, the regulatory authority itself is 
in fact, if not in theory, becoming a tribunal of 
second instance.” 

II 
The Historical Background 


A study of the origin of tribunals leads to the 
hypothesis that, beginning with the larger (group 
assembly) and smaller (chiefs’ assembly), they 
have developed along two lines. The first, a 
“popular” institution, originally optional® in char- 
acter, evolves usually into a legislative body, 
though survivals, in smaller units, are not infre- 
quently found, such as the Roman recuperatores,* 
the Germanic schéffen** and the Swedish 
naemd.*»” The second, a select group, tends to 
become even smaller, is often reduced to a single 
representative and displaces the first group in 
arbitrating disputes. To this class belong the 
Praetor and the judex of Roman Law. Maine® 
conjectures the former’s origin to have been 
about as follows: 


“Two armed men are wrangling about some dis- 
puted property. The praetor, vir pietate gravis, 
happens to be going by and interposes to stop the 
contest. The disputants state their case to him 
and agree that he shall arbitrate between them.” 


“Working Papers on Administrative Adjudica- 
tion,” (Committee Print, 75th Congress, 3d Sess.) 


*See my Beginnings of Law, Comparative Law 
Bureau Bulletin (1933) 133 sq. 

“‘There were three descriptions of recuperatores, 
—the first for civil suits, acting as centwmviri for 
cases less than 1,000 asses in value; the next, as- 
sesors of damages in actions of tort; the last, po- 
litical commissioners, for the settlement of diplo- 
matic differences,” Colquhoun, Summary of the 
Roman Civil Law (London, 1854), III, 304. 

““The opinions of the Schdffen were generally 
called Weisthiimer. There is a great collection 
of them by Grimm the publication of which covered 
the interval between 1840 and 1878.” Gray, Judi- 
cial Precedents, Harvard Law Rev. IX, 32. 

“See The Naemd, or Remnant of the Jury in 
Sweden, American Law Rev. XXII, 837. 

*Ancient Law (Pollock’s Ed.), 397. 
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Eventually the Praetor took over most of the 
Consul’s judicial functions;® but with the expan- 
sion of Rome’s territory and commerce, and the 
consequent growth of its population, the praetura 
itself had to be differentiated. Instead of trying 
to function with a single Praetor at Rome, the 
office was divided (B. C. 246) between the 
Praetor Urbanus (City Praetor) who dealt with 
ordinary controversies between Roman citizens, 
and the Praetor Peregrinus (Foreign Praetor) 
who handled cases to which an alien was a party. 


The Formulary Procedure 


Mighty results flowed from this differentiation. 
For the Praetor, through the edictum perpetuum, 
was probably one of the important factors in the 
development of jus gentium—that phase of Ro- 
man law which prepared it to become the mother 
of so many modern systems. Under the Praetor 
also, a new system of procedure—the formulary 
—was evolved, in which the Praetor framed the 
issues, upon personal conference with the parties 
(a forerunner of our now much discussed pre- 
trial procedure) and embodied a _ statement 
thereof into an instrument called the formula,’ 
which also contained the instructions to the trial 
officer designated therein and known as the judex 
who presided at the second stage of the proceed- 
ing. The office of judex, which furnishes the cor- 
responding term for most western languages, is 
regarded by high authorities* as the arbiter of 


"Is juris civilis custos esto. Cicero de Legibus 
III, iii, (viii). See Buckland, Text book of Ro- 
man Law (2d ed. 1932) 635-641; Greenidge, Legal 
Procedure of Cicero’s Time (Oxford, 1901), 82 
sq. Cf. my Evolution of Roman Law (1923), 88, 
112, 247. 

7See for a detailed account Gaius, Institutes, 
IV, 39 sq.; Buckland, ante n.6 at pp. 647 sq. 

‘Ihering, Geist des rémischen Rechts auf den 
verschiedenen Stufen senier Entwicklung, (4th ed.) 
I, 169. 

“The judex is a legacy from the life of the clan 
(gens), and of the village (vicus), which preceded 
the life of the State. In these communes the head- 
man may have presided at the solemn ritual of 
action; but, once this ritual has been performed, 
the issue is placed in the hands of an arbitrator 
(arbiter or judex) chosen by the litigants.” Green- 
idge, ante n. 6 at p. 18. 

“From the earliest times we find mention made 
both of judex and arbiter, and it is certain that but 
one judge, unicus judex, was appointed to each 
suit. It was usually the same with arbitrators, al- 
though we see from the XII Tables (VII, 5; XII, 
’3) that their number might extend to three.” Orto- 
lan, Histoire de la Législation Romaine et Général- 
isation du Droit (Paris, 1870); Prichard and Na- 
smiths trans. (London, 1871) sec. 163. Cf. Colqu- 
houn, ante n.4 at p. 300. 


primitive law® under another name. Both Praetor 
and judex were what we would now call laymen; 
though “the judex is not a jury but an educated 
man’? with legal advisers . . . who tended more 
and more to become legal experts.’’!! 


Selection. “In choosing the judex, the plaintiff 
first proposed some person to the defendant, in 
the terms of a sponsio or promise, (mi ita esset— 
st alium procas—nive eum procas); if the defen- 
dent had no objection, the judge was said con- 
venire, or to suit; but if not, he declined by say- 
ing, Ejero, quem tulisti judicem, or Hunc nolo, or, 
Nolo eum eligere, without stating any reason; or 
he might add his reason, such as iniquus est, or 
timidus est. Having ultimately come to some 
arrangement, application was made to the praetor 
to appoint the person agreed upon in the simple 
form praetor judicem arbitrumve postulo ut des 
in perendinum, which being done, the issue, as 
above described, having been settled, was directed 
to such person to try, which was done usually on 
the following day.” 

Buckland'* describes as follows the presenta- 
tion of proof: 


“The witnesses, voluntary. were sworn, and 


*See my Beginnings of Law (1933), 133 sq. 

“Originally he was chosen from the senators, 
and afterwards from the official list of the judices 
selecti, which was made up of persons whose quali- 
fication varied at different times.” Mackenzie, 
Studies in Roman Law (6th ed. 1886), 340. Cf. 
Colquhoun, ante n. 4 at pp. 300-1. 

“Under the tribunate of the second Gracchus an 
obstinate struggle commenced concerning the quali- 
fication necessary for a judge. This struggle, 
which continued for a lengthened period, intro- 
duced various changes, till at last the monopoly 
was destroyed, and the right became general. It 
was upon the rogation introduced by C. Gracchus 
that a plebiscitum took from the senators this right 
and transferred it to the knights. . . When the 
qualification was extended, it became necessary to 
make an annual list. The duty of constructing 
this list was imposed upon the praetor urbanus, 
who, after taking an oath not to admit any but 
citizens of the better sort, publicly, in the forum, 
selected the prescribed number from the duly 
qualified class. The list, when complete, was at- 
tached to the ‘album’ ’. Ortolan, ante n. 8, secs. 
284, 286. 

"Buckland, The Main Institutions of Roman 
Law (Cambridge, 1931), 360. 

“It is impossible to conceive how, in classical 
times, the judge could have performed his office 
without the help of such a consilium; even if he, 
like the worthy Gellius, (14.2, 1) gathered together 
on his study table, books on the officium judicis 
juristic literature, which was becoming more and 
more difficult, was only in part accessible to the 
layman.” Schulz, Prinzipien des Rémischen 
Rechts (Munich, 1934); Wolff’s trans. (Oxford, 
1936), 241-2. 

“Colquhoun, ante n. 4 at III pp. 302-3. 

“Ante n. 11 at pp. 359-60. 
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examined by oratores on each side.“ It seems 
that the examination was not continuous, but each 
side asked questions more or less in turn. Hearsay 
was admitted: a witness might say what he had 
seen or heard or believed. Documents were ad- 
mitted of course and a man might support his 
case by his own entries in his books. Written 
statements by an absent witness could be put in.” 
3Zankers could be compelled to produce the ac- 
counts of parties—most account keeping was by 
bankers. A party might call for inspection of 
documents on which the other relied.” 


Colquhoun’® adds: 


“Other proofs were supplied by the production 
of deeds, public notoriety, and examination by tor- 
ture, which last was only, however, admissible in 
suits respecting inheritances, and then only in the 
case of slaves. The judex had the power of com- 
pleting defective evidence by tender of an oath,” 
and it seems probable that the litigant parties had 
the same power of putting each other to this test 
at the trial before the praetor.” 

Sententia. “The judex considers the case with 
his consilium, possibly in private, but this is not 
clear in civil cases. Then come judgment in 
open forum, by word of mouth. Absolutio ends 
the matter. . . On judgment for the plaintiff, in 
actions per sponsionem, the judex condemns.”!* 

Review. Professor Kocourek’® states the pre- 
vailing rule when he says that “there was no 
method of appeal in the modern sense.” But, 
observes Buckland,?° “there might be something 
looking somewhat like it.” Thus: 

“A clearly wrong judgment, given through bias, 
corruption or gross ignorance, gave an action 
against the judex. .. The magistrate who issued the 
formula might himself veto further proceedings if 
he thought injustice was being done. He could 
forbid the judex whom he had approved from giv- 
ing judgment.” 

“Execution . . . might be, and usually was, 
replaced by action against the sureties. But under 
the petitoria there might be actual execution. 
There were two methods, either, or, as it seems 
both, of which could be used, though perhaps per- 





““Their ingenuity in the mode in which they 
put the questions in chief, or conducted the cross- 
examination,” is mentioned by Colquhoun, ante 
n. 4 at p. 589 (citing Quintilian, Inst. Orat. 5, 7). 
But Dean Wigmore thought cross-examination 
“the great and permanent contribution of the 
Anglo-American system of law to improved meth- 
ods of trial-procedure.” (Evidence, III, 1698). 

*“Tt would appear that such depositions were 
not taken on oath, nor were there any means of 
compelling the attendance of witnesses in civil 
suits before the age of Justinian.” Colquhoun, ib. 
aN 

“As to trial by oath see my Beginnings of Law, 
ante n. 3, at p. 131. 

“Buckland, ante n. 11 at p. 360. 


“Speedy Justice in Ancient Rome, American’ 


Judicature Soc. Jnl., V, iv, 101. 
_ "Buckland, ante n. 11 at p. 361, citing Dig, V, 
1, 58. 
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sonal seizure was possible only under indicia legi- 
tima, not under those imperio continentia. The 
other method was bonorum venditio.”*' 


The Libellary Procedure 

The judex was, in civil cases at least, the prin- 
cipal Roman trial authority during the Republic. 
But the centralization of power under the Empire 
steadily curtailed the functions of both Praetor 
and judex*? and tended to produce a system 
which has been compared to our administrative 
tribunals of today.?* Eventually the court be- 


comes, according to Buckland? 
“a branch of a great bureaucratic system. . . The 
normal judex is the magistrate, but he can dele- 
gate the whole hearing to a judex chosen by him, 
not by the parties, judex pedaneus.” (delegatus) 
. chosen from the lawyers enrolled in that 
court” who “had to do only with hearing and 
judgment.” 


Moreover a new procedure was developed 
which 


“is of special interest to us because, as noted by 
Sohm,” it ‘marks the first stage in the development 
of the modern action at law.’ For this final and 
crystallized form of Roman procedure was adopted 
in the main by the ecclesiastical courts administer- 
ing canon law, and was by them preserved and 
passed on to the English chancellors, becoming 
largely the basis of modern equity practice.”” 

Pleadings. “The proceedings were initiated by 
a regular pleading known as /ibellus (whence libel, 
bill) coventionis from which the term libellary 
procedure is derived. . . The judge examined this 
first pleading and if he found it sufficient on its 
face he declared an interlocutio, requiring service 
on the respondent.”** 

Hearing. “The main outlines are as before, 
but the new conception of civil process as in ef- 
fect an administrative enquiry leads to changes 
in detail,,in particular to increased intervention by 
the judex, and the development of rules as to 
evidence etc. Hearsay was excluded, and there 
was a distrust of oral evidence altogether: ‘testis 


47b, 361. 

See my Evolution of Roman Law, Ch. XXX. 

=T itigation is not now submission of a ques- 
tion by consent of parties. It is an act of admin- 
istration: it has even been called an act of po- 
lice. . . When fideicommissa were introduced Au- 
gustus ordered that questions on them should be 
handled not by the Praetor and the usual judicial 
machinery, but by the Consuls, i.e. administra- 
tively.” Buckland, ante n. 11 at p. 386. 

*Ante n. 11 at pp. 288-9. Cf. n. 6 at pp. 668 sa. 

*“Tt has been conjectured that the title pedaneus 
was given to those judges, qui negotia humiliora 
disceptant, because they were placed at the foot 
of the judicial ladder.” Mackenzie, ante n. 10 at 
p. 345. 

*Roman Law (3d ed.), 301. 

*Lobingier, Evolution of Roman Law (2d ed.), 
297. 

*Ib. 298. 
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unus, testis nullus’, (D. 22. 5. 12; citing Ulpian) ; 
C. 4. 20. 4, (citing Diocletian and Maximian) 
almost a presumption that what only one witness 
says is untrue. Whole classes of persons are bar- 
red from giving evidence. No witness could be 
heard to dispute the authenticity of a document 
duly executed and attested. Many rules were laid 
down raising more or less conclusive presumptions 
from proved facts, a system hardly known to 
classical law. A familiar instance is the rule pre- 
suming presence from a duly dated document 
alleging a stipulatio, a rule which also illustrates 
the preference for documentary evidence. There 
was much legislation on burden of proof. Wit- 
nesses were summoned officially and were bound 
to attend. Questions were asked, not by the 
advocates, but by the judex, showing the official 
nature of the enquiry.”’*® 

“The judgment was written (all proceedings 
were written in this age) but read in open court” 
and “was not final as under the formula.’’*° 


“Execution was for the magistrate. If the judg- 
ment was for delivery of a thing, and it was not 
handed over, the magistrate sent officers to seize 
it and give it to the plaintiff. This gave him 
ownership if, e.g., the action had been on an obli- 
gation to transfer ownership, and the defendant 
was owner. The same was true, mutatis mutan- 
dis, of lesser rights.’’** 

Appeal. “We get an elaborate system of ap- 
peals. Notice of appeal must be given within a 
very brief delay and the appeal was heard 
promptly. Appeal might be not merely on law 
or procedure, but on facts. New witnesses might 
be called. If the judgment was confirmed there 
were penalties on the appellant. If the appeal 
succeeded, the appeal court gave judgment: it 
did not remit to the lower court. There were 
rules restricting the number of appeals on a case, 
and appeals from interlocutory orders on a single 
point, always discouraged, were forbidden by Jus- 
tinian. The point could come up in a general ap- 
peal against the decision. There was no appeal 
from a décision by the Emperor, and the same 
protection was given where he had delegated the 
hearing. And there were a few high officials 
whose decisions were unappealable.’’*? 


Medieval and Continental Procedure 


It was such a system which Rome passed on 
to the nations which despoiled her at the begin- 


Buckland, ante n. 11 at pp. 391-2. Cf. the 
method of the juge d’instructién in the modern 
French courts. 


Ib. 392-3. 


"Jb. 395. “It might be pecuniary in which event 
an execution by pignoris capio was issued. But 
instead of seizing the judgment debtor’s entire es- 
tate so much only was sequestered as appeared 
necessary to satisfy the judgment, and sold under 
the magistrates direction after two months.” Evo- 
lution of Roman Law, 298. 


™Buckland, ante n. 11 at p. 393. 
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ning of the dark ages. The delegatus became the 
trial authority of the mediaeval, continental 
courts, both secular and spiritual, and is probably 
the one whom the great dramatist had in mind 
when he pictured the court scene** in the Mer- 
chant of Venice, with Portia, disguised as a doc- 
tor of law, acting as the Duke’s delegata, who in- 
terrogated the witnesses and later pronounced 
the judgment which, however, the Duke modified. 
It is that same official who has come down to the 
modern civil law as one form of the trial author- 
ity—e.g. the juez delgado of Spanish law. An- 
other term for the office was auditor, still used in 
the ecclesiastical courts** as well as in the French 
administrative tribunals.*° 

The jury has never been the exclusive fact 
finding agency even in England. For the ecclesi- 
astical courts were there before the jury and not 
only they, but the admiralty and chancery courts 
followed the late Roman procedure, to a consider- 
able extent and in the last named courts the 
master in chancery is plainly a somewhat deflated 
auditor or delegatus while the common law courts 
were not infrequently obliged to use a similar 
official whom they termed the referee.**  Inci- 
dentally it seems not a little curious that, if the 
English people were so devoted to the jury sys- 
tem, as some would have us believe, they should 
have allowed so many of their courts to get along 
without it. 


*®Act IV, Scene I. 


“De Auditoribus et Relatoribus, Cod. Jur. Can. 
(IV, ii), Can. 1580-8 provides for a delegation to 
the auditor by the Dioscesean Court. 

*F.g. the French Council of State (a successor 
of royal councils) is but one of four classes of ad- 
ministrative tribunals and includes 40 auditeurs in 
its personnel. Blachly & Oatman, The Govern- 
ment and Administration of France (MS) Ch. IX. 

The personnel of the lower German administra- 
tive tribunals is “usually identical with the admin- 
istrative authorities. Blachly & Oatman, Govern 
ment and Administration in Germany (Baltimore, 
1928) Ch. XIV. See especially p. 459. 

““Tt is the practice of the judges of the superior 
courts to refer a certain class of cases either to 
some barrister agreed upon by the counsel engaged 
in the cause, or to some other competent person 
fixed upon by the litigant parties. This practice 
has arisen out of the difficulty of trying compli- 
cated questions of account before a jury.” Colqu- 
houn, ante. n. 4 at p. 300. 

For an early mention of administrative tribunals, 
already then long functioning in England, see 
Maitland, The Constitutional History of England 
(London, 1908), 505 sq. 
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Ill 


The Trial Examiner 


I do not suggest that our present day com- 
missions, or their trial functionaries, were con- 
sciously modeled upon these historical prece- 
dents. What I do claim is that the model for 
those functionaries is the master in chancery, 
or referee, who in turn was the lineal successor of 
the judex and delegatus of Roman procedure. As 
was observed of administrative tribunals in a 
very recent decision :*7 

“Their case is much like that of a busy chancel- 
lor. . . The board, perhaps, may seek assistance 


similar to that afforded by a master to a chan- 
sellor, though the statute does not plainly say so.” 


Thus, there is a striking resemblance between 
the administrative tribunals of the world’s two 
great legal systems. Like the Praetor, the mod- 
ern commission frames the issues and designates 
the trial authority, who receives the evidence and 
otherwise controls the conduct of the hearing.** 
He does not render a judgment; but he does rule 
upon questions of evidence and procedure and he 
prepares a report upon which the final order is 
usually based. Moreover, the trial examiner sys- 
tem affords most of the advantages claimed*® 
for the formulary procedure: “in arriving at the 
real controversy and in stating the condition for 
its disposition’; in eliminating some irrelevant 
matters at the outset; “in framing issues of law 
and fact”; in expediting the hearing. This last 
is doubtless the most important feature. For, if 
every party to a proceeding before a commission 
were compelled to wait for a hearing by the 
actual members thereof—all burdened with other 
responsibilities—interminable delays would fol- 
low and the system would break down. 

Proof. We have seen*® that the Roman tri- 
bunals, as they became more “administrative,” 
developed stricter rules for admitting evidence. 
A “popular theory’*! that our administrative 
tribunals may ignore such rules, finds expression 
in dicta,” texts,** articles*4 and, not infrequently, 


“NLRB v. Cherry Cotton Mills, 98 Fed. (2d) 
444,447 (1938). 

*See eg. S. E. C. Procedural Rule V. 

“Kocourek, ante n. 19 at p. 101. 

“Ante n. 29. 

“Stephan, “The Extent to Which Fact-Finding 
Boards Should be Bound by Rules of Evidence” 
(Ross Prize Essay), A.B.A. Jnl. XXIv, 630, n. 28. 

“E.g. I. C. C. v. Baird, 194 U. S. 25 (1904). 
which went off on the question of relevancy of 
certain contracts. The Supreme Court, reversed 
the circuit court which had excluded them. There 
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during the conduct of hearings. But the actual 
decisions—especially those of the federal supreme 
court—tell a different story. Let us take as 
typical the exclusion of hearsay, which used to 
be considered*® a product of our jury system; 
but which, as we have also seen,*® prevailed un- 
der the Roman libellary procedure. In discussing 
this topic Mr. Stephens‘? cites but one decision**® 
by a court of last resort in which a ruling based 
on hearsay was upheld. That was a deportation 
case which, by stipulation, was “heard upon the 
record, including the papers submitted to the 
secretary” (of Commerce and Labor) (680). 
Slight attention seems to have been paid to the 
hearsay question; so far as the use of depart- 
mental files without introduction in evidence is 
concerned, the procedure is inconsistent with 
later decisions by the same court.*® 

In that portion of his monograph®® which 


is nothing to indicate that they would not have 
been relevant in a non-jury trial; I. C. C. v. L. & 
N. R. Co., 227 U. S. 88, 92 (1913), finding that 
“The order of the Commission, restoring a local 
rate that had been in force for many years, and 
making a corresponding reduction in the through 
rate, was not arbitrary but sustained by substantial, 
though conflicting evidence.” (100); U. S. v. Abi- 
lene, etc. R. Co., 265 U. S. 274 (1924). (See 
an interesting sidelight on this case in Mr. Steph- 
an’s essay, ante n. 41 at n. 56); Western, etc. 
Chemical Co. v. U. S., 271 U. S. 268 (1926) 
where “there was ample evidence to support the 
finding.” (271). 

“Henderson, Federal Trade Commission (1924), 
64; Dickinson, Administration of Justice and the 
Supremacy of Law (1927). 

“Ross, Applicability of Common Law Rules of 
Evidence Before Workmen’s Compensation Com- 
missions, Harvard L. Rev., XXXVI, 263 (1923) ; 
Thelen, Practice and Procedure Before Adminis- 
trative Tribunals, Cal. L. Rev. XVI, 208 (1928). 

“See Morgan, The Jury and the Exclusionary 
Rules of Evidence, Univ. of Chic. L. Rev., IV, 247; 
The Hearsay Rule, Wash. (St.) L. Rev. XII, 1. 
Cf. my Origin of the Hearsay Rule: Was it the 
Jury? Green Bag, XXV, 304. 

“Ante n. 29. 

“Administrative Tribunals and the Rules of Evi- 
dence (Cambridge, 1933), 59-67. 

“Tang Tung v. Edsell, 223 U. S. 673 (1912). 
In U. S. v. Uhl, 215 Fed. 573 (1914) the Court 
of Appeals appears to have sanctioned considera- 
tion by an immigration inquiry board, of press re- 
ports, etc. concerning labor conditions. The de- 
cision was reversed on another point (239 U. S. 
3) and while the Supreme Court did not refer to 
the evidence ruling, it could hardly be regarded as 
approving it. 

“1. C. C. v. R. Co., ante n. 42; Western etc. 
Chemical Co. v. U. S. 271 U. S. 268 (1926). Cf. 
Morgan v. Wallace, 298 U. S. 468, 480 (1936). 

“Ante n. 41 at pp. 635-6. 


AMERICAN JUDICATURE SOCIETY 


treats of hearsay, Mr. Stephan also cites but one 
decision®! of the federal supreme court and that 
I shall discuss later. He cites two decisions 
(Michigan and Ireland) which appear to extend 
the “dying declarations” rule to workmen’s com- 
pensation cases—not a radical extension since 
these “have always been admitted’? and no suf- 
ficient reason appears to have been advanced for 
confining them to criminal cases. Besides, these 
two decisions are offset by two contrary ones 
from courts (New York and West Virginia) of 
not lesser standing. Mr. Stephan’s references (n. 
77, 79) on documentary hearsay are mostly to 
state court decisions and a search of the record 
would probably show that many of the documents 
in question were admitted by stipulation or under 
a prearrangement for “no objection.” That in- 
deed is a very common practice in administrative 
hearings because it saves time and tends to nar- 
row the issues; but it accords with a well recog- 
nized rule®* that evidence, though incompetent, 
received without objection “must be given the 
same consideration as if legally admissible.” This 
is the real explanation of the one supreme court 
decision®* cited by Mr. Stephan in discussing 
hearsay. 

Let us now turn to some of the later decisions 
not cited by any of the writers quoted above. In 
the most notable®® of these the supreme court 
construed as follows the act which empowers the 
secretary of agriculture to regulate stockyard 
charges “after a full hearing’’: 

“There must be evidence adequate to support 
pertinent and necessary findings of fact. Noth- 
ing can be treated as evidence which is not intro- 
duced as such. Facts and circumstances which ought 
to be considered must not be excluded. Facts and 


circumstances must not be considered which 
should not legally influence the conclusion.” 


“Spiller v. A. T. & S. F. R. Co., 253 U. S. 117 
(1920). 

“Morgan, The Hearsay Rule, ante n. 45. 

“Corpus Juris, LXIV, Sec. 239. Cf. U. S. L. 
Rev., LXV, 605. 

“Ante n. 51. 

“Morgan v. U. S., 298 U. S. 468, 480 (1936) 
(reviewed G. W. L. Rev. VII, No. 3). Ina pre- 
vious case (Tagg Bros. v. U. S., 280 U. S. 420 
(1930) ) the court had found “in the evidence 
before the Secretary (of Agriculture) ample sup- 
port for the findings.” 

“There must be evidence adequate to support 
pertinent and necessary findings of fact. Nothing 
can be treated as evidence which is not introduced 
as such. Facts and circumstances which ought to 
be considered must not be excluded. Facts and 
circumstances must not be considered which should 
not legally influence the conclusion.” (Italics 


added. ) 
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More recently same Court discussed®* the re- 
quirement (found both in the securities (Sec. 9) 
and NLRB acts (Sec. 10c) (that “the findings” be 
“supported by evidence”, to “mean supported by 
substantial evidence”,®°* which, said the Chief 
Justice: 


“is more than a mere scintilla. It means such rele- 
vant evidence as a reasonable mind might accept 
as adequate to support a conclusion. * * * The 
companies urge that the Board received ‘remote 
hearsay’ and ‘mere rumor.’ The statute provides 
that ‘the rules of evidence prevailing in Courts of 
law or equity shall not be controlling.’ The ob- 
vious purpose of this and similar provisions is to 
free administrative boards from the compulsion 
of technical rules so that the mere admission of 
matter which would be deemed incompetent in 
judicial proceedings would not invalidate the ad- 
ministrative order. * * * Mere uncorroborated 
hearsay or rumor does not constitute substantial 
evidence.” (Italics mine). 

The District of Columbia court of appeals has, 
especially since its reorganization, rendered some 
instructive decisions relating to both evidence and 
procedure in administrative tribunals. In one®* 
of them the trial examiner had admitted the state- 
ment of a witness that 

“Those I talked to were unanimously of the 
opinion that another station would be very bene- 
ficial, and the majority of them promised financial 
support to it.” 

Said the court of appeals in reversing an order 
based thereon: 


“This testimony was incompetent. While the 
Commission under familiar principles is not, as an 
administrative body, limited by the strict rules as 
to the admissibility of evidence which prevail in 
Courts, nevertheless, * * * the more liberal thé 
practice in admitting testimony the more impera- 
tive the obligation to preserve the essential rules 
of evidence by which rights are asserted or de- 
fended.’ (227 U. S. 93). * * * The testimony ad- 
mitted was clearly hearsay. It was a statement 
of what in effect others had told Roderick. Its 
admission deprived the appellant of the right to 
cross-examine those, a composite of whose views 
Roderick was reflecting into the record. It is 
urged in the brief for the Commission that the 
testimony was admissible as the opinion of an ex- 
pert. But Roderick did not testify to any such 
study or experience in the field of radio broad- 
casting, community facilities, needs, and the like, 
as qualified him as an expert in the proper sense 
of that term.” 

I know of no case in which the securities and 





“Consolidated Edison Co. v. NLRB, 305 U. S. 
197; 83 Sup. Ct. Rep. 140 (1938). 

"Citing Washington, etc., Co. v. NLRB, 301 
U. S. 147. The same phrase is found in the Sec. 
Exch. Act 1934, Sec. 25(a). 

"Tri-State Broadcasting Co., Inc., v. Fed. Com. 
Cmm’n. 68 App. D. C. 292, 66 Wash. L. Rep. 338 
(1938). It is noteworthy that the author of this 
opinion and of the text cited in n. 47 supra are the 
same. 
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exchange commission has based an order on hear- 
say evidence, admitted over objection. In one*® 
it considered two unsworn laboratory reports; 
but that to which objection was urged before the 
commission had been received without objection 
at the hearing, and was therefore entitled to con- 
sideration under the rule above cited.°° 

I find nothing decided in any of the above to 
the effect that an administrative tribunal may 
base its orders on challenged hearsay. I believe 
that misconception to be due, in part at least, to 
limiting the basis of comparison to that between 
such a tribunal and the jury. In the latter, strict 
rules of exclusion are applied because of the tabu 
against “misleading the jury”;*! by reason of 
which the mere admission of incompetent evi- 
dence®*—nay the mere propounding of an im- 
proper question®**—may constitute reversible er- 
ror. But in proceedings without a jury no such 
rule obtains® and if the trial authority in adminis- 


“In re American Terminals & Transit Co, 1 
S.E.C. 701, 730. (1936). 

“Ante n. 53. Hence the following language 
(730) appears to be obiter: “Since at no time has 
the accuracy of the work of either laboratory been 
questioned, the Commission is disposed to ignore 
the whole question of hearsay as technical, and 
to consider both exhibits for the purpose of broad- 
ening the base of the evidence on this crucial point. 
It will, however, be noted that should they both 
be excluded from consideration, the weight of the 
remaining evidence on this issue, to which no ob- 
jection was raised, is against the registrant.” 

At least any misunderstandings thereof should 
have been removed by an instruction which the 
Commission issued to its Trial Examiners, four 
weeks later, which reads: 

“A liberal policy should be followed in receiv- 
ing evidence. The substance and reason at the 
base of the common law rules . . . should be hon- 
ored; but technical rules should not be too closely 
followed. Nevertheless the proof should be re- 
liable and authentic; care should be taken to re- 
strict findings to those points upon which the rec- 
ord contains, substantial, authentic evidence.” 

Nothing inconsistent with this appears in the 
reference to “an effort to apply unusually (italics 
mine) technical evidentiary rules to administrative 
proceedings.” (In re Meehan, 2 S.E.C. 629 
(1937) ). 

“Even Prof. Morgan concedes that “in two 
classes of cases . . . the courts are found basing 
their ruling of rejection upon the danger to which 
reception would expose ordinary jurors.” Ante n. 
45, first article. 

“Corpus Juris, LXIV, 139, n. 66. 

“E.g. The “mistrial” of People v. Hines (1938). 

““The same rigid rules as to the admission of 
evidence should not be enforced as in trials before 
a jury... ; itis... the better practice to admit 
all evidence not clearly inadmissible. . .”; but “it 
is essential to the sufficiency of findings . . . that 
they are sustained by the evidence.” Corpus Juris, 
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trative tribunals will apply the evidence rules 
observed in the last named proceeding he will not 
often err. Thus in a recent court of appeals 
decision®® it was assumed “that the conduct of 
investigations under these statutes is subject to 
the same testimonial privileges as judicial pro- 
ceedings.” 

Hearings. “Some criticisms have from time to 
time been directed at certain features of admin- 
istrative procedure,” said Attorney General Mur- 
phy, in a statement given out on Feb. 23, 1939. 
“Tt would tend toward a clarity of thinking to 
ascertain in a thorough and comprehensive man- 
ner to what extent, if any, these criticisms are 
well founded and to suggest improvements if 
any are found advisable.” 

And the Attorney General, at the President’s 
direction, appointed a committee to study and re- 
port upon such procedure. Perhaps it would not 
be out of place to suggest that what has been 
said regarding the rules of evidence might well 
be considered in connection with administrative 
procedure in general. The hearing may not need 

McMann v. S.E.C., 87 Fed. (2d) 377 (1937). 
to be conducted like a trial before a judge with- 
out a jury;°® but “there must be the substantial 
elements of due process.’”®? For, in the language 
of Chief Justice Hughes,®* 

“A proceeding of this sort, requiring the taking 
and weighing of evidence, determinations of fact 
based upon the consideration of the evidence and 
the making of an order supported by such findings, 
has a quality resembling that of a judicial pro- 
ceeding.” 

Hence, any wide departure from settled judicial 
methods may bring unwelcome results. Thus the 
proceedings must be open and accessible to all 
interested persons;®® any attempt to retain the 
secret and ex parte features of bureaucratic in- 
vestigations would be contrary to the spirit of the 
decision last quoted, which reversed the Secre- 
tary of Agriculture’s order because it was based 
on findings which the party affected had been 


LXIV, 1202-3, 1257-8 (Art. TRIAL). This would 
seem to be equally applicable to Administrative 
Tribunals and Trial Examiners. 

“McMann vy. S.E.C., 87 Fed. (2d) 377 (1937) 

“The Commission may substitute a different 
Trial Examiner in the course of a hearing. Kin- 
ner Airplane etc. Corp. Ltd., 2 S.E.C. 943 (1937) ; 
NLRB Rules III, 5. 

“NLRB vy. Lumber Co., 98 Fed.(2d) 16, 20. 
(1938). 

“Morgan v. U. S., ante n. 55 at p. 480. 

“The Sec. Act of 1933 (Sec. 21) requires that 
“all hearings shall be public.” 
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given no opportunity to examine. For, said the 
court, 


“A full hearing . . . requires . . . a reasonable 
opportunity to know the claims of the opposing 
party and to meet them.”” 


In accordance with this principle the S. E. C. 
requires a “statement of matters and items to be 
considered’! at the hearing, to be furnished in 
advance by the commission’s counsel to the ad- 
verse party. This, in a way, takes the place of 
a first pleading and tends to define the issues. 

Findings. A Trial Examiner’s report may not 
be indispensable;*2 but it seems at least highly 
desirable™* and the Supreme Court has repeatedly 
pointed out the necessity of findings.74 These 
“must embrace the basic facts. ..needed to sus- 
tain the order’’’®; for “to make an essential find- 
ing without supporting evidence is arbitrary ac- 
tion.”*® In a case’? before the D. C. Court of 
Appeals, the trial examiner had made findings and 
recommendations to the effect that certain appli- 
cations for permits be granted. Four months 
later the federal communications commission, 
without findings or assigning reasons, denied the 
applications. In reversing the order the review- 
ing court commented inter alia as follows: 


“The discretion which the Commission is di- 
rected to exercise is not absolute. The purpose of 





”“The Supreme Court had previously said: 

“A full hearing is one in which ample opportu- 
nity is afforded to all parties to make, by evidence 
and argument, a showing fairly adequate to estab- 
lish the propriety or impropriety, from the stand- 
point of justice and law, of the step asked to be 
taken.” New England Divisions Case, 261 U. S. 
184, 200 (1923). 

“The provision for a hearing implies both the 
privilege of introducing evidence and the duty 
of deciding in accordance with it.” Chicago Junc- 
tion Case; 264 U. S. 265 (1924). 

“Procedural Rule III(b). No matter not speci- 
fied therein may be considered by the trial author- 
ity. (In re Metropolitan Personal Loan Co., 2 
S.E.C. 803, 805 (1937) ). Amendment of the 
“Statement” rests with the Commission alone (ib. ; 
In re Virginia City Gold Min. Co., ib, 855 (1937). 

™NLRB vy. Mackay etc. Co., 304 U. S. 333-350 
(1938). 

*®Morgan v. U. S., 304 U. S. 1, (1938). 

“Failure to make findings is jurisdictional. Mah- 
ler v. Eby, 264 U. S. 32, 42 (1924). 

Where the order “is not supported by the find- 
ings” it “must be set aside.” Florida v. U. S., 282 
U. S. 194, 215 (1930). 

*Ante n. 55. 

*Chicago Junction Case, 264 U. S. 265 (1924). 
“Absence of the basic or essential findings . 
renders the order void.” U. S. v. B. & O. R. Co., 

293 U. S. 454, 464 (1935). 

"Heitmeyer v. Fed. Com. Comn., 95 Fed.(2d) 

91 (1937). 
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the statute is to secure to the people of the several 
states and communities a fair, efficient and equitable 
distribution of radio service. . . 

“Proper administration of the law by govern- 
mental agencies, such as the Communications Com- 
mission, requires careful observance of the proce- 
dures established by Congress. For the protection 
of the people generally, to say nothing of the 
agencies themselves, convenience of administration 
cannot be permitted to justify noncompliance with 
the law, or the substitution of fiat for adjudica- 
tion.”” 

In a later case’® the same court reversed an 
order of the same Commission, based on findings 
in the bare language of the statute, saying: 

“We are unable to determine upon what facts 
and for what reasons the Commission regarded 
an additional station as necessary. We cannot re- 
view the evidence to determine whether or not 
there is substantial support therein for findings not 
made.” 

In still another decision*® the same court had 
moved a step farther. 

“We ruled,” it said, “that findings of fact in the 
broad terms of public convenience, interest, or ne- 
cessity, the criterion set up by Section 319(a) of 
the Act, were not sufficient to support an order of 
the Commission. We now rule that findings of 
fact, to be sufficient to support an order, must in- 
clude what have been above described as the basic 
facts, from which the ultimate facts in the terms 
of the statutory criterion are inferred. It is not 
necessary for the Commission to recite the evi- 
dence, and it is not necessary that it set out its 
findings in the formal type and manner customary 
in trial courts. It is enough if the findings be 
unambiguously stated, whether in narrative or 
numbered form, so that it appears definitely upon 
what basic facts the Commission reached the ulti- 
mate facts and came to its decision.” 


But the court found that no such requirement 
had been observed in the case before it and that, 
on the contrary, the facts had actually been mis- 
stated. 

The Trial Examiner and his findings acquire a 
new importance in the light of these decisions.*! 
Not only should the findings afford a basis for 
final action but there are always possibilities of 
an opposite kind. The NLRB’s experience in 
the Weirton case shows how easy it would be 





*Citing Interstate Commerce Commission v. 
Northern Pacific Ry., 216 U. S. 538, 544, 545; 
American Sumatra Tobacco Co. v. Securities & 
Exchange Commission, 68 App. D. C. 77, 93 I 
(2d) 236. (1937). 

*Tri-State Broadcasting Co. Inc. v. Fed. Com. 
Comn., 96 Fed. (2d) 564 (1938). 

“Saginaw Broadcasting Co. v. Fed. Com. Comn., 
96 Fed. (2d) 554; Wash. L. Rep. LXVI, 282 
(1938). 

"One who “has not excepted to the findings .. . 
is not entitled to any extended discussion (thereof ) 
by the Commission.” In re Virginia City Gold 
Mining Co., 2 S.E.C. 855 (1937). 
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for an “inexperienced” Trial Examiner to involve 
his agency in serious difficulty. There, however, 
the Trial Examiner, a former circuit judge, ex- 
cluded an attorney in the case, who caused much 
unpleasant publicity, from further appearing.*” 
But the review before the board itself showed 
that he had applied that drastic remedy only as 
a last resort and with ample justification; and the 
board upheld him. A less experienced Examiner 
might have used the same remedy with quite 
different results. 

I well recognize the need of flexibility in the 
application of these rules by administrative tri- 
bunals; “but,” as Chief Justice Hughes observed 
in an opinion above cited** 


“this assurance of a desirable flexibility in admin- 
istrative procedure does not go so far as to justify 
orders without a basis in evidence having rational 
probative force.” 

Moreover the notion of flexibility is not new 


in our law. We have had it ever since judges, 
in chancery or elsewhere, have heard witnesses 
without a jury. It is well settled that they com- 
mit no error merely by receiving whatever is of- 
fered in evidence; it is only when they assume 
to base their findings upon something which the 
law does not recognize as evidence, that error 
occurs.®4 

Possibilities. Institution of the formulary 
system, with its heavy reliance upon the judex, 
wrought, as we have seen, some notable changes 
in Roman law. May we also expect something 
similar to result in our own law from the grow- 
ing dependence upon the trial examiner. I find 
my own views on this question so fully expressed 
in a recent article*® that I quote: 


“This type of trial, in which the rules of evi- 
dence have only the feeblest vitality, is displacing 
the old system of common law jury trials, more 
completely than most of us realize, and is con- 
fining it to criminal cases and automobile per- 
sonal injury litigation.” 

Then after citing figures*® disclosing the de- 


cline of jury trials, the author continues: 





“This is partially forestalled by S.E.C. Rule 
II(f) which reads: “Contemptuous conduct at any 
hearing before the Commission or a trie! exam- 
iner shall be ground for exclusion from said hear- 
ing and for summary suspension without a hear- 
ing for the duration of the hearing.” 

“See ante n. 56. 

“See ante n. 64. For 20 years the writer pre- 
sided in oversea courts where such was the prac- 
tice (juries being unknown) and it was never 
questioned. 

“McCormick, Tomorrow’s Law of Evidence, 
A.B.A, Jnl. XXIV, 507, 580. 

"In addition to those cited by the author, see 
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. as the jury wanes in prestige and ceases to 
be the usual vehicle of trial, the dominant pur- 
pose of the rules loses much of its importance. 
The emphasis shifts to the underlying factors of 
reliability which have shaped the rules. Any ra- 
tional consideration of these shows that they are 
relative, not invariable, that they must be compared 
in the light of the particular circumstances, and if 
evidence is to be rejected, it can only be done at 
the time these circumstances are known and by 
this balancing process. So we have said that the 
hard rules of exclusion will soften into standards 
of discretion to exclude.’ 


I believe that the office of Trial Examiner may 
be made to play a real part in this process as a 
substitute for the jury, at least in fields where 
the latter is unfitted to function. Just as the 
early chancellors found it necessary to refer to 
a master, instead of a jury, such cases as those 
involving long accounts, so the modern com- 
mission must depend on trial examiners instead 
of a jury, to ascertain its facts. Can anyone 
imagine an administrative tribunal functioning 
with a jury? And while as this process of sub- 
stitution spreads, and is bound to affect proce- 
dure (including the rules of evidence and especi- 
ally those of exclusion) it must be recognized, 
in the light of the decisions above discussed, that 
the change must come slowly and in accordance 
with approved methods; it cannot be made sud- 
denly nor arbitrarily.*** 

Qualifications. Probably no one will disagree 
with the remark of Circuit Judge Sibley regard- 
ing trial examiners that “they ought to be im- 
partial and capable;’’** but it was reassuring to 
hear Commissioner Healy tell the National Law- 
yers’ Guild on January 21, 1939, that “the S.E.C. 
would be displeased if it knew of any case where 
the trial examiner did not maintain a fair and 
impartial attitude.” The Guild was discussing 
the question of segregating judicial and prosecut- 
ing functions. The supreme court has decided** 
that it is permissible “to unite legislative and 
judicial powers in the same hand.” Equally per- 
missible, it would seem, is an agency’s exercise 
of full judicial power, including the institution 
of a proceeding. Under a resolution of the 
S.E.C. (June 5, 1936) “all trial examiners’ re- 
ports shall be prepared by the officer designated 
by the commission to conduct the proceedings, 





also Int. Year Book, 1938, Art. LAW (Juries). 

“aThe American Law Institute’s project of an 
evidence code may provide the opportunity. 

"Ante n. 37. 

*Prentis v. Atlantic Coast Line, 211 U. S. 210, 
225 (1908). 
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without aid from, or consultation with, commis- 
sion counsel.” 

Moreover (and this was written before I had 
seen Mr. Chester T. Lane’s address***) I do not 
see that the situation as to trial examiners and 
commission attorneys differs in principle from 
that existing between a federal judge and the 
United States attorney; for both are appointed 
and paid by the same government, and trial 
examiners are usually in separate divisions from 
trial attorneys. Of course no right minded gov- 
ernment attorney expects any preferential treat- 
ment at hearings because of his position. If 
there is any difference between the two coun- 
sel, it should favor the outsider; for he is nat- 
urally less familiar with the agency’s peculiar 
practice and rules. 

Speaking of attorneys leads to the further ob- 
servation that those who apear before the trial 
examiners can do much to help or hinder the 
latters’ work.*® The professionally minded law- 
yer, who prepares his case carefully and presents 
it as he would to a court, will assist not only his 
client but the Trial Examiner. Unfortunately, 
however, the latter may be handicapped by two 
types of attorneys. There is, e.g. the novice, 
fresh from his law school where he may have an 
excellent class record which, however, left him 
without experience in the important field of pro- 
cedure which he is apt to regard as “too legal- 
istic.” Even so simple a detail as the reception 
and identification of exhibits (which, in a record 
like that of the Morgan case, said to have cov- 
ered 13,000 pages, are apt to be voluminous) 
may lead to serious complications if not care- 
fully watched.” 

But not all the novices are found among the 
newly admitted. Not infrequently the so-called 
“departmental lawyer,” who insists on treating 
the administrative proceeding like a “legislative 
hearing” where “everything goes,” is even more 
troublesome. Then there is the obstructionist 
lawyer (fortunately not so numerous) who hates 
the law under which the agency operates and 





“aAm. Law School Rev. IX, 154. 

““Tf great reliance is to be placed on their con- 
clusions and recommendations, opportunity for 
argument before them, or upon their recommen- 
dations, ought to be afforded the parties, after the 
analogy of proceedings before Masters.” NLRB 
v. Cherry Cotton Mills, 98 Fed.(2d), 447. 

”I know of one case where a Trial Examiner 
ad hoc overlooked that important feature with the 
result that the exhibits were all in a jumble and 
the hearing had virtually to be held over again. 
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tries to take it out on the agency’s personnel. 
Often he resorts to the unprofessional device of 
trying his case in the newspapers, besides mak- 
ing himself as disagreeable as possible at the 
hearing. It is from the latter class, mainly, that 
the clamor comes for the right to “challenge” 
the Trial Examiner—an ideal device for obstruc- 
tionists. All they would need to do would be to 
“challenge” each official trial examiner in turn 
until the panel would be exhausted and the 
agency would be obliged either to appoint new 
ones or to drop the proceeding. 

Dean, and former Chairman Landis observes 
in his recent work,®' that: 

“The adequate development of these staffs would 
provide judges who have, as they should have, an 
understanding of the general policy of the admin- 
istrative, indeed a proper bias toward its point of 
view, and yet, by having been entirely disassociated 


with the earlier phases of the proceeding, have no 
personal interest in its outcome.” 


But to these I venture to add (in the light of 
the decisions), as further qualifications, a basic 
legal equipment with practical training in pro- 
cedure and evidence; and the only way to ac- 
quire such training is in the actual trial of cases. 
Just as the medical undergraduate learns the art 
of surgery, not in the lecture hall but at the 
operating table, so the law student acquires the 
art of practice, not in the classroom but in “the 
bellowing forum.’®? After that he may be pre- 
pared to conduct hearings and, where rules are 
flexible, to flex them; but he must first know 
what the rules are. 

Dean Landis further points out®* how “the 
rigid requirements of civil service rules’ operate 
to hamper the selection of proper Trial Examiners. 
Let us hope that the distinguished commission 
appointed by the President on January 31, 1939, 
to consider and report upon such cases, among 


"The Administrative 
1938), 103-4. 

“Tt is idle for law schools to give courses in 
Federal practice;’ said the late Judge Hough. 
“Once they come before my court they will learn 
more in three weeks than a law school can pos- 
sibly teach them in a year.” Quoted with approval 
in Frankfurter and Shulman’s cases on Federal 
jurisdiction (Rev. Ed. 1938), VII. 

Significant in this connection is the New York 
Law School’s recently announced plan of teaching 
criminal procedure by following felony prosecu- 
tions from start to finish, giving the student access 
to the original indictments, pleas, and trials and 
the opportunity of participating where possible as 
apprentice clerks. 


“Ante n. 91 at pp. 104-5. 


Process (New Haven, 
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others, may be able to remove these obstacles. 
If it succeeds in so doing and thereby attracting 
more men of legal talent and experience,** I see 
real possibilities in the office of Trial Examiner, 





“In remarking (ib. 104) that “today, Trial Ex- 
aminers’ staffs on the whole have too little com- 
petence,” I assume that Dean Landis used the last 
word in its ordinary legal sense of “jurisdiction” 
or authority, just as Justice Roberts in NLRB vy. 
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not only in the way of helping to make the ad- 
ministrative system more workable, and remov- 
ing such prejudice against it as may still exist, 
but also by contributing something to that needed 
improvement of the law which is the hope of 
every right minded member of the bar. 





Mackay etc. Co., 304 U. S. 343, said that “the 
Board’s order is within its competence.” 


Institute on Administrative Law in Washington Nov. 13-17 


By WILL SHAFROTH 


A legal institute on administrative law, which 
will feature practice and procedure before half 
a dozen of the most important tribunals in this 
field, will be held in Washington, D. C., during 
the week of November 13 under the sponsorship 
of the American Bar Association through its 
legal education section. 

The prime objective of this series of lectures 
will be to give a view of the workings of these 
agencies from the practical side, rather than the 
usual theoretical type of textbook discussion. In 
addition to heads of administrative tribunals and 
commissioners, outstanding members of the bar 
who have practiced before these bodies will speak 
in reference to their procedure, and a panel of 
two or three lawyers will then add their com- 
ments and questions. The institute will be na- 
tional in scope and it is expected that a number 
of out of town lawyers will go to Washington 
for the lectures. Dean Roscoe Pound, former 
head of the Harvard Law School, will act as 
director of the institute and will make the final 
summing up. Mr. George Maurice Morris, of 
Washington, D. C., former chairman of the house 
of delegates of the American Bar Association, 
heads the institute committee and will preside 
over the sessions. The attorney general of the 
United States has been invited to inaugurate the 
program with a short address. 

Starting with the national labor relations board, 
the practice and procedure of one agency will be 
discussed during each of the first four afternoons, 
the other subjects being the internal revenue bu- 
reau, the securities and exchange commission, and 
the federal trade commission. On Friday after- 
noon, November 17, the influence of the inter- 
state commerce commission upon administrative 
procedure generally will be discussed and an ad- 
dress will also be made on what the wage and 


hour law holds for the bar. The final session, 
which will be held Friday evening, will include an 
address by Justice Justin Miller of the United 
States court of appeals for the District of Colum- 
bia, and a summing up by Director Roscoe 
Pound. 

The general plan for each session will consist, 
first, of an address by a commission member or 
official of the tribunal under consideration and, 
second, of a paper by a practitioner before the 
agency, who will discuss the proceedings from 
the lawyer’s point of view, beginning with the 
preparation of the pleadings and going through 
to the form and character of appeals and the 
record on appeal. A panel of two or three mem- 
bers of the bar will then have half an hour or 
more for questions addressed to the speakers and 
for comment on points which have been previ- 
ously brouht out. Among the speakers who have 
already accepted are Chairman J. Warren Madden 
of the national labor relations board; John P. 
Wenchel, general counsel of the internal revenue 
bureau; E. Barrett Prettyman, former general 
counsel of the internal revenue bureau; and 
Chairman Robert E. Freer of the federal trade 
commission. 

The sessions will be held every afternoon dur- 
ing the week mentioned from four to six-thirty 
p. m., the final session being set for Friday eve- 
ning. This will enable members of the local 
bar to spend practically a full day at their of- 
fices, or to complete their day in court, and still 
receive the benefit of the administrative law lec- 
tures. For the benefit of out of town lawyers 


arrangements will be made, so far as practicable, 
for them to visit the commissions under discus- 
sion and sit in on actual sessions where public 
hearings are being held. 
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Arizona Rule-Making Act Is Admirable 


This year has been notable in Arizona owing 
chiefly to the enactment of a broad rule-making 
bill, which was promoted by the judicial coun- 
cil. The supreme court acted promptly and a 
revision of civil procedure, based largely on the 
federal district court rules, is now in the hands 
of all lawyers in accordance with the act. The 
advisory board appointed by the court consisted 
of J. Early Craig, Carl G. Crook, George R. 
Darnell, E. T. Cusick and Norman S. Hull. 

The text of the Arizona act is so excellent 
that it is here reproduced in full. The people 
of Arizona may not presently know it, but they 
have in this law provided responsibility for mak- 
ing and preserving an ideal system of judicial 
procedure. The matter is squarely up to the 
lawyers and judges. The legislature has hand- 
somely performed its function in the best man- 
ner possible. 


Section 1. Rules of pleading, practice and pro- 
cedure. The supreme court, by rules promulgated 
from time to time, shall regulate pleading, prac- 
tice and procedure in judicial proceedings in all 
courts of the state, for the purpose of simplifying 
the same and of promoting the speedy determina- 
tion of litigation upon its merits. Such rules shall 
not abridge, enlarge or modify the substantive 
rights of any litigant. The supreme court shall 
cause the rules to be printed and distributed to all 
members of the state bar of Arizona and to all 
persons who apply therefor, and they shall not 
lecome effective until sixty days after such dis- 
tribution. 

SecTION 2. State bar advisory board. The state 
bar, or a representative group thereof selected by 
said bar, shall act as an advisory board and shall, 
either voluntarily or upon request of a majority of 
the judges of the supreme court, consult with, 
recommend to, or advise the court on any matter 
dealt with in the rules. Any member of the state 
bar or any private citizen may object in writing 
to any rule or part thereof and may request 
changes. The court shall consider such objections 
and requests as advice and information only and 
may act thereon at its discretion. 

Section 3. Existing statutes deemed rules of 
court, All statutes relating to pleading, practice 
and procedure, existing at the time this act takes 
effect shall be deemed to be rules of court and 
shall remain in effect as such until modified or 
suspended by rules promulgated pursuant to this 
act. 

The act uses these words: “The supreme court 

. shall regulate pleading, practice and pro- 
cedure in judicial proceedings in all courts of 
the state...” This broad language includes 
criminal procedure, and it is encouraging to: learn 
that another supreme court committee was re- 


ported in September to be engaged in a revision 


of criminal procedure. There are instances of 
statutes conferring rule-making authority with 
similar broad terms, but in only one or two states 
has there been a judicial determination that crim- 
inal procedure is intended to be included. Nor 
has there ever been any liberal use of such au- 
thority. The product of the Arizona supreme 
court in this field will deserve attention. 





Successful Public Information Program 


The final report on the junior bar conference’s 
public information program carries some statis- 
tics that indicate the amazing success of this 
venture. Since September 1938 the conference 
has sponsored 312 radio broadcasts, 911 rostrum 
addresses, and secured 3,985 column inches of 
publicity. It is estimated that the program has 
reached over 9,000,000 people. The outstand- 
ing achievement was the nation-wide broadcast 
from Hollywood on flag day. 

The public information program is designed to 
give publicity to matters connected with the ad- 
ministration of justice, American citizenship, 
preservation of civil rights, and the ideals of 
the legal profession. During the coming year 
the conference has been given a national net- 
work for thirteen weekly broadcasts from Wash- 
ington. The series will consist of interviews of 
leaders in the administration of justice. 





Pretrial Adopted in Tulsa Court 

Pretrial procedure appears to afford the only 
instance of improvement available to any civil 
court without external permission or compulsion. 
This may or may not be to its advantage. There 
are, however, instances of adoption which indi- 
cate that judges generally are ready to conduct 
pretrial conferences when the organized bar shows 
its interest. 

Last spring the Tulsa Bar Association made a 
considerable study of the subject, and petitioned 
the judges of the court of common pleas to 
institute this practice. The four judges agreed 
to do so and in the resulting order they adopted 
a rule as to the matters to be dealt with on 
pretrial which was complete, and virtually the 
same as the one suggested by the Bar Associa- 
tion. The first hearing was set for September 
20 and the schedule called for participation by 
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the four judges, Krit Logsdon, W. N. Randolph, 
Bert Johnson and Grady S. Cornett, in turn. 

Judge Logsdon, announcing the innovation to 
the press, said that it meant the end of the old 
“hit or miss system employed in our courts. 
Heretofore we have set ‘overflow dockets,’ know- 
ing in advance that in many of them a trial 
would not be possible. Often we keep litigants 
waiting for days before their cases can be 
reached. Congestion under such a system is in- 
evitable. Under the pretrial docket system we 
will set two cases a day and try two cases. It 
means the systematic operation of the courts of 
justice and removes one of the major criticisms 
offered by the general public.” 


The common pleas court has jurisdiction to 


$5,000. In the district court, having complete 
jurisdiction and four judges, two judges have 
more recently announced pretrial dockets. Tulsa 
County has a population of about 200,000. 





Pretrial Hearings Adopted in Cleveland 


The recently announced decision of Chief 
Justice Homer G. Powell, of the Cleveland com- 
mon pleas court, to accede to the Cleveland Bar 
Association’s request for complete pretrial hear- 
ings, will enable this court to take a very high 
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position among metropolitan trial courts. The 
Cleveland court was lifted to a position of 
leadership about sixteen years ago, when legisla- | 
tion made it possible for such a court to have 
responsible direction. Judge Powell was chosen 
as chief justice, and the exercise of his powers 
in directing the staff of judges and shaping cases 
in advance of trial, was notable. This JouRNAL 
reported several times on the marked success of 
the system. In recent years there has been delay 
in reaching trial, now reported to be eighteen 
months, and disregard of the success of pretrial 
hearings, directed, among other things, to de- 
termining the essential issue in each action. 

When the new practice is begun in September 
there will be a test, not of the system, but of the 
ability of the court to utilize it as it has served 
in Boston, Detroit and other centers, regardless 
of the interests of practitioners who profit 
through delays and vague pleadings. The same 
test has been made in Los Angeles and in San 
Francisco where the weakness of the bench 
under existing leadership was demonstrated. But 
in Los Angeles, as has been already told, pre- 
trial hearings were wholly successful from the 
standpoint of an ambitious court as long as 
Chief Justice Bowron was in command. 





Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar As- 
sociation will regularly present new items of a practical bearing on the every day work 


or state and local bar associations. 


The cooperation of all bar officers, editors and 


committee members in furnishing items of interest is earnestly solicited. 


Past and Future Work of Section of 
Bar Organization Activities 

During the past year the American Bar Asso- 
ciation’s section on bar association activities 
gained momentum in its significant work of aid- 
ing state and local bar associations throughout 
the country to coordinate their interests and serv- 
ices with those of the entire profession, which 
reach a definite stage in the resolutions adopted 
by the house of delegates. 

The year began with adoption of a long term 
plan of work at the Cleveland ABA meeting in 
1938. That program was so inclusive that there 
was no need to amplify it at the meeting held 
this year in San Francisco. One resolution pro- 


vided for an award of merit to the state bar and 
to the local association that had performed the 
most outstanding and constructive work in their 
fields; such awards to be made under rules ap- 
proved by the house of delegates, or by the board 
of governors, and to be without monetary value. 
At San Francisco the South Dakota Bar Asso- 
ciation was awarded. the highest place because 
of its completion of a code revision which em- 
bodied rules of civil procedure that borrowed 
heavily from the federal trial court procedure. 
To the Dallas Bar Association was conferred the 
award for useful activities too numerous to be 
listed here. They were reported in the Decem- 
ber, 1938, number of this JOURNAL, page 157. 
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That part of the program which called for 
annual regional conferences resulted in meetings 
in Kansas City, Columbus, New York City and 
Atlanta, where Chairman R. Allan Stephens pre- 
sided, and attendance by bar association execu- 
tives showed the need for such conferences. It 
is probable that the one most effective and useful 
service that the section can perform is of this 
nature. 

Another resolution called for “securing direct 
and accredited representation of each local bar 
association in the section, in so far as that is 
possible,” and this work has been actively prose- 
cuted. 

Two other resolutions are still adhered to al- 
though not presently practical. One calls for an 
American Bar Association library to contain data 
relating to subjects on which Association com- 
mittees are working and information “that bears 
upon the mechanics of bar association work.” 
There would be for this work a trained librarian. 
The other resolution provides for a full time ex- 
ecutive secretary of the section. It is not yet 
feasible to give effect to these ideals. 

Raymer F. Maguire, chairman of the program 
committee, «sas elected chairman of the section 
at the 1939 meeting. Previous annual meetings 
have been replete with addresses and committee 
reports. This year Chairman R. Allan Stephens, 
with the experience of the four regional confer- 
ences, considered it most effective to make the 
two sessions largely informal for free discussion 
of intimate preblems. A comprehensive report 
concerning the progress made by integrated state 
bars was submitted by committee chairman Ros- 
coe Bonisteel, showing encouraging results in 
many fields. 

The regional meetings have proved so suc- 
cessful that Chairman Raymer F. Maguire has 
made a schedule for seven such conferences dur- 
ing the current year. All bar executives and 
lawyers interested in increasing association use- 
fulness will find the conferences very interest- 
ing and informative, and the following list of 
places, dates and states served will enable most 
such lawyers to attend without traveling long 
distances. 

Colorado Springs, Sept. 24, for Colo. N. M., 
Wyo. and Utah. 

Des Moines, Nov. 4, for Ia., Kas., Nebr., 
N. D., Minn., Mo. and S. D. 
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Chicago, Dec. 1, for Ill., Ind., Mich. and Wis. 

Louisville, Jan. 27, for Ky., Ohio, Western 
Penna., Tenn. and West Va. 

Atlanta, Feb. 17, for Ala., Ga., Fla., N. C. and 
Ss. C. 

New Orleans, Mar. 23, for Ark., La, Miss., 
Okla. and Tex. 

New York City, Apr. 6, for Conn., Del., Mass., 
Me., Md., D. C., N. H., N. J., N. Y., Eastern 
Penna., R. I.; Vt. and Va. 

Burt J. Thompson, Ia., was elected vice-chair- 
man and L. Stanley Ford, N. J., was reelected 
secretary. The council members are: R. Allan 
Stephens, Ill.; William W. Evans, N. J.; W. W. 
Young, La.; William Doll, Wis.; O. B. Thorgrim- 
son, Wash.; W. E. Stanley, Kas.; Charles H. 
Strong, N. Y.; Harry J. McClean, Calif.; Forest 
G. Moorhead, Pa. 





Higher Legal Education Requirements 


The annual Review of Legal Education for 
1938 (p. 34) shows a reduction of five percent 
in the number of students in law schools from 
the number reported in 1937. The total numbers 
for the two years were 39,255 and 37,406. The 
reduction in the number of students in three of 
the largest states is as follows: Illinois 291, or 
10 percent; Massachusetts 536, or 10 percent; 
New York 497 or 8 percent. A more recent 
report by the committee on legal education to 
the Association of the Bar of the City of New 
York shows a very marked reduction in law 
students in the metropolis this year. The num- 
ber “has decreased from almost 11,000 in 1938 
to 4,600 in 1939.” The requirement of two 
years of college work was imposed in this state 
in 1927; in 1937 the court of appeals required a 
four year program for late afternoon and eve- 
ning courses. The effect is obviously that of 
producing better equipped lawyers and a lesser 
number of disappointed aspirants. 


Georgia Bar Association Prospers 


A strenuous effort to acquire an inclusive state 
bar in Georgia, though unsuccessful, has had the 
same effect as in a number of states. Defeat 
showed the proponents that a large proportion 
of the lawyers of the state were not Association 
members and had no clear conception of the prin- 
ciple of bar integration. Thereupon Association 
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leaders set to work to increase both membership 
and services to the profession. 

A significant step was the founding of the 
Georgia Bar Journal, a quarterly publication ed- 
ited by Secretary John B. Harris, Macon, which 
now is in its second year. A recent number car- 
ries a statement by President John L. Tye, Jr., 
which justifies the title of this article. The 
Association is now governed by members of a 
board elected in the thirty-three circuit bar asso- 
ciations and officers elected by a vote of the 
entire membership. Quarterly meetings of the 
board of governors are now held in different sec- 
tions. The legislation of 1939 of general applica- 
tion was placed in the hands of members within 
a week from the adjournment of the legislature. 

The organization definitely negatives the for- 
mer current idea that the Association was in- 
tended to be a selected body. 





Plan for Local Integrated Bar 

A committee of the Philadelphia Bar Asso- 
ciation has recently prepared a report on the 
advisability of requiring all Philadelphia County 
practitioners to be members of one association— 
in other words, an inclusive local bar. The Penn- 
sylvania State Bar Association in June, 1938, 
voted adversely on the proposal for an inclusive 
state bar. The hope was then expressed that 
the affiliated local bar associations of the state 
would acquire, through an allocation of masters’ 
fees in divorce cases, sufficient revenue to enable 
them to pay membership dues in the State Asso- 
ciation. 

The state has stronger local associations than 
any other state, but in the largest cities the lo- 
cals are far from being all inclusive and so lack 
complete responsibility. 

The committee decided that the right approach 
would be through a statute, and one is offered 
that empowers the courts of common pleas to 
organize all lawyers in their respective districts. 
The procedure is to be initiated on “petition of 
any members of the bar of any court of record 
of the judicial district who shall undertake to 
pay the expenses . . .” of an election on the part 
of the entire bar. A majority vote is to result 
in a judicial order creating an inclusive bar asso- 
ciation, and the nature of the organization is 
to be determined by the members thereof, at a 
meeting set by the decree, according to sections 
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of the bill that permit of a broad range of powers 
and duties. 

The entire plan is original. The committee 
report makes a strong argument for inclusive bar 
membership, and it assumes that if a majority 
of the Philadelphia Association approves the 
plan there will be an effort to secure adoption 
of the draft bill or some bill which would enable 
the Association to take the succeeding steps. 

Among advantages set forth are increased 
financial support, a common interest in maintain- 
ing ethical standards, better public relations when 
the local association can speak authoritatively 
for the entire bar, a stronger position in respect 
to law reform and a possibility, not now existing, 
to influence judicial appointments favorably from 
the public interest. The committee believes that 
the plan relied upon for the growth of state bar 
membership through the accession of all mem- 
bers of a local association cannot succeed in 
Philadelphia and Pittsburgh. A point is also 
made that this local, inclusive membership can- 
not threaten the continuance of Pennsylvania’s 
unique system of limiting a lawyer’s practice to 
the county in which he has his office. The pro- 
posed plan would fortify that system 





Indiana Bar Approves Appointive Plan 

The Indiana bar association at its recent an- 
nual meeting approved the report of its commit- 
tee on judicial selection which recommended the 
appointment of judges by the governor. The 
appointments are to be made from a list nomi- 
nated by a commission composed of judges, 
lawyers and laymen. The plan will require a 
constitutional amendment. Until constitutional 
changes can be adopted the committee recom- 
mended that judges be elected on a non-partisan 
ballot. 

Governor Townsend at once stated that he was 
opposed to any plan which would take selection 
of their judges away from the people. The gov- 
ernor said, “To have the executive branch select 
the judicial would surely destroy our system of 
checks and balances.” The bar committee had 
indicated that the plan would insure the greatest 
degree of independence to the judiciary. “That 


is not only the purpose in our American system 
of democratic government of balanced powers,” 
the committee reported, “but the independence 
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of the judiciary is a conviction of our people 
which they are ready to defend from any assault 
apparent to them. The people rebel against coer- 
cion, intimidation or control of the judiciary from 
political direction, whether it be in aid of a leg- 
islative program or continuation of a political 
party in power.” 





Texas Lawyers Draft New Bar Rules 


The Texas bar integration act of this year was 
the result of many years of intensive effort on 
the part of the State Bar Association. The act 
confers power upon the supreme court to make 
rules, and the court, without legislative sanction, 
adopted the policy of having rules for organiza- 
tion and operation drafted by an advisory com- 
mittee. President Angus G. Wynne of the As- 
sociation was appointed chairman and the other 
members, eighteen in number, were elected by 
practitioners at meetings held in nine judicial 
districts. A first session was held September 11. 

Proponents of the bar act accepted a provision 
that the rules to be drafted would have to be 
approved by the votes of a majority of the six 
thousand lawyers in Texas. This appears to be 
a dangerous provision because lawyers strongly 
in favor of integration might hesitate to approve 
because of dissatisfaction with one of numerous 
rules. But the Bar Association, at its last conven- 
tion, gave strong evidence of confidence in the 
result. Its members hope that the rules will 
be such as to insure a self-governing bar, under 
supreme court supervision, so that the State Bar 
Association may be liquidated, as has been done 
in twenty states. 





An Opening for Junior Bar Organizations 

It has often been said of late that the most 
encouraging sign of the times is the way the 
younger lawyers select onerous jobs and perform 
them. In Los Angeles they have taken up the 
matter of juvenile delinquency, a national prob- 
lem that, for reasons not too occult, appears to 
profit little from juvenile courts. On the belief 
that the junior bar in many places will consider 
the problem one that challenges their efforts, the 
following description of a new approach is pub- 
lished, with credit to the Ohio Bar Association 
Report (12:21:291). 


A novel method of handling delinquent young- 
sters brought into Tuscarawas county probate 
court is resulting in marked success, according to 
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Judge J. H. Lamneck, who instituted the plan sev- 
eral months ago. 

Under the plan, Judge Lamneck turns the delin- 
quent over to responsible local citizens who act as 
sponsors for the wayward children. Each sponsor 
is given a sheet of instructions, asking him to 
visit his ward once a week, make him attend 
church, keep him away from movies and business 
places after 9 p. m., assist him in finding employ- 
ment, make necessary contacts to see that he re- 
ceives proper medical and dental care, keep the 
child out of roadhouses, dance halls, etc. 

Judge Lamneck believes the plan has a two-fold 
benefit: reclaiming the child as a useful citizen 
and eliminating the cost of $440 a year necessary 
to keep a child in a corrective institution. 

The sponsor may, at the end of one year, ask 
the judge to lift the probation of his ward. 

The plan originally was started with the Amer- 
ican Legion appointing members to aid Judge Lam- 
neck. It now has grown to where civic club mem- 
bers, doctors, lawyers, Boy Scout executives and 
other responsible citizens are retained as sponsors. 

To date the judge has made 31 appointments. 
Before the trial of any delinquent is held, the judge 
names a sponsor, who attends the hearing to learn 
of the child’s failings. Judge Lamneck has ap- 
pointed sponsors for 14 boys to date, and none of 
the 14 has caused any more trouble. 





Bedside Settlements Condemned 


The California State Bar’s committee on claim 
adjusters has recommended legislation to make 
illegal bedside settlements of personal injury 
claims made within 15 days of the accident. The 
proposed statute provides that such settlements 
will be presumed to have been procured by undue 
influence and without consideration. The plan 
provides protection to persons, who, because of 
their injuries, may be induced to sign releases 
and accept inadequate settlements before the 
extent of their disability is determined. 

The committee also recommended legislation 
to prohibit statements taken from hospital pa- 
tients within fifteen days of the accident to be 
used against them in hearings involving claims 
for damages. 

Statute to End Heir-Chasing Evil 

Legislation sponsored by the California State 
Bar to end the practice of “heir-chasing” became 
effective in September. Heir-chasing is described 
as the practice of inducing some one who has 
inherited money to execute a power of attorney 
to the “chaser” to collect it. The result is that 
the beneficiary often pays an exorbitant fee to 
obtain what he would have received without cost. 
The new law provides that a power of attorney 
to act in behalf of another interested in an estate 
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must be executed with the solemnity of a deed 
and be filed in the court having jurisdiction of 
the estate. The instrument is then subject to 
approval by the court, which may inquire into 
the circumstances of its execution and the com- 
pensation to be paid the attorney. No agreement 
as to fees is valid until approved by the court. 





Nebraska’s Bar and Legislature Cooperate 


Nebraska lawyers look with great satisfaction 
on the success of the bar sponsored bill for rule- 
making powers, reported in the August number 
of the JourNAL. It is reported by Sterling F. 
Mutz, of the Lincoln bar, that for many years 
the voluntary State Bar Association sponsored 
very few bills in the procedural field “because 
of a very definite legislative antipathy for bar 
sponsored proposals.” Success in this instance 
is mainly attributable to the existence of the in- 
tegrated bar, and in part to the unicameral legis- 
lature, wherein legislation is looked upon as 
something more than sport and politics. In this 
instance the bar was able to convince legislators 
that the rule-making bill evidenced a desire of 
the profession to expedite litigation and make it 
cost less. With good faith established the legis- 
lature accepted the measure, which is similar to 
the congressional act which resulted in rule-mak- 
ing authority in the supreme court. 





Illinois Bar Members Receive Dividends 


The matter of saving lawyers’ money on book 
purchases is not insignificant. Where bar dues 
are not compulsory there are undoubtedly many 
lawyers who refuse association membership be- 
cause they consider the work done by the asso- 
ciation on behalf of the profession of little real 
value. Of course some such practitioners are 
mere slackers, but more, doubtless, are unable 
to appreciate intangible benefits. 

In Illinois for several years the State Bar As- 
sociation has paid cash dividends to members, 
in excess of dues, through cooperative book buy- 
ing. A letter to members from President Charles 
O. Rundall informs them that prompt subscrip- 
tion will enable them to save the amount of their 
annual dues of five dollars on the purchase of 
the new annotated probate act, which was drafted 
and sponsored by the Association. The volume 
throughout is the product of the section on 
probate law, illustrating the opportunity that 
sections have for constructive work. 
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President Rundall’s letter mentions a similar 
saving last year by members who bought the 
insurance code annotated. The revised statutes 
must be bought every two years, and since the 
Association took hold of this baffling problem 
the price has been greatly reduced. The big 
volume now costs $4, as against $15 charged 
before the Association stepped in. 

A very populous state offers special opportu- 
nities for such savings, but there seem to be no 
others in which the bar has acted. In states 
having fewer practitioners the associations have 
opportunities for defraying membership dues 
through cooperative libraries. While this is an 
old practice in some localities it is by no means 
fully utilized. 





Washington’s Legal Aid Legislation 


As part of a public relations program designed 
to “bring home to laymen the fact that lawyers 
are ready and willing to serve the public,” the 
Washinton State Bar has secured an act author- 
izing the establishment of legal aid bureaus sup- 
ported by county funds available for relief. 
Boards of county comissioners are empowered to 
find by resolution the existence of a necessity 
for organized legal aid and to specify the amount 
of county funds to be allocated to the legal aid 
bureau. Control of the local bureaus is placed 
in a county commitee consisting of a member 
of the state bar board, a judge of the superior 
court and an active member of the bar of the 
county. This committee is under the ultimate 
supervision of the state bar board. Provision is 
made for a director of the legal aid bureau, 
whose salary is not to exceed $200 a month, and 
for other employees. The participation of law 
students is encouraged. The bureau will serve 
only those unable to pay for legal services, and 
legal aid will not be given “concerning matters 
relating to litigation commonly handled on a 
contingent fee basis, nor to the defense of crim- 
inal charges in court.” 

As yet no county has opened such a bureau, 
but the Seattle Bar Association has opened a 
legal aid office supported by funds solicited from 
local lawyers. This is being done as an experi- 


ment to determine the need for the service. If 
the need exists the county commissioners will 
be asked to establish a bureau under the terms 
of the new legislation. 











